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H - III
DENTIAL VALUR O ORDE

The Dh.writers stressed the importance of tsing a pioPer type
of proof for deciding any dispute that is admitted in a court.
Accordingly, they have discussed the e?idential value of the
vaerious proofs. Aﬁter adﬁitting the cage, the court should summon
the respective parties for hearing. The judge has to decide on
which side the onus of proof liese. After conducting the prelimi;
nary inquiry, thé judge should ask the concerned party to produce
the necessary proof in support of the claim made by it, and should
declare‘the judgment. Before we go through the rules discussing
the evidential value of the various prédfs or the provisions
under which the ordeal is recommended 1t is preferable to know in
general how the onus o: proof is decided.

-Four kinds of Uttars and the onus of the proof 3

PUrvapeksa (Plaint), Uttara (Reply), Kriya(Evidence) and
Nirgaya(Judgment) are the four stages of the ju&icial procedure.
In the first stage we find that the plaintiff submite his plaint
" to tﬁe court. Detailed rules are given in the Dh.works, whibhh
point out how a valid or a technically correct plaint should be. 67
After the plaint is admitted, the court should summcn the respect—
ive party.

The defendant should submit his reply to the plaint of the
plaintiffe. This reply can be of four types i.e. (1) Sampratipatti or
Satya(confession). (11i) Mithys(denial) (11) Pratyavaskandana or
Kirana (special plea) and (iv) Prannyaya or Parvanyaya( former

:}udgment)- )
€7+ Vide Hist.of Dhe VOL.III p.2927f.




79

If the plaihtiff says that the defendant owes me a hundred
rupees and if the defendant replies 'yes, it 1s true, I owe
plaintiff one hundred rupees', it is'Sampratipatyuttara. If
a man says, 'you owe me a hundred rupeesi and the other says
that 'I do not owe you'! it is the Mithyottara. If a man says
that the defendant took one hundred rupees from me, and the
defendant replies, 'surely, I took one hundred rupees but I
returned them or théy were gifted to me,! this is Pratyavaskanda=-
nottaras If the defendant points out that the plaintiff was
formerly defeated in this matter, it is Prahnyaya.’® It will
appear that In Mithyottara the whole of the statement of the
plaintiff is denied, while in Pratyavaskandsnottara only a
portion. of the matter stated in the plaint is accepted and
causes are DPleaded why Inspite of such acceptance the plaintiff
must be non-sulted. Now there can be a blending together of
several kinds of Uttarase What we are concerned here is about
the next gstage l.e. adducing proof for the dispute that has
come upto the stage of Uttara filed by the defendant.

It will appear that when the reply is one of denial(Mithya)
the burden of proof lies on the plaintiff, in the czse of the
reply of special plea(Pratyavaskandana) or former judgment
(Prannyaya), the burden of proof lies on the defendant and when

there is a reply of confession(Sampratipattyuttara) there is no
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necessity to adduce proof.69

Pratyakalitas ¢

When the defendant files his reply.the next stage{%f the
consideration as who should begin and on whom the burden of proof
lies. This is called Pratyakalita and the actual adducing of
proof is Kriya. According to some however, Pratyskalita is the
last stage of the judicial procedure, in which the judge and
the members of the court tray to evaluate the evidence produced
and reach at the judgment. There is a divergence of opinion
amongst the Dh.writers whether Pratyakalita should be regarded
as a regular stage of the judicial procedure. Mitaksara opines
that since the Pratyakalita has no direct relation to the
litigents and that it is more or less a mental process on
the part of the judge and his collegues, it does not form a
regular part of the judicial procedure.

The third stage of the judicial procedure iz thus the
Kriyapada in which the concerned perty i1s supposed to produce

evidence in support of his claim.

Proofs sanctioned by the Dh.writers

The ﬁord Kriya is a very wide term. It means any activity
which would help the court in achieving its end. The principal

69, I LTETTHIET T NAGTATHRIYHA SRTKFAH, 38T JrFo2iTeil—
— LAY GEATRA T AT s e Teg 232l it et X & F S ST
ATLTATSTY HTRVTRI T AT 271 T VAT 2 ref & o g:d\—},-( )
Sread=ry g qa-maremrdl & W et IS dpaaeay
- (g AN ~ . _ S _(}]7 ,}{_
<—ném%ﬁ;r ﬁﬁﬁ%‘(dﬂ{ W{WM{EFM?I AT AT Y (ri?réfar TA 11l
waﬁ%o#HKRBTW?H%WéﬁT{ﬁ}JNﬁH } ‘



81

ainm of the judge is to investigage the truth and declare judg~
ment for the dispute that is admittedk in the court of law. The
court is thus free to utilise any ;nstrument that will help it

in its task of investigating the truths. The Dh.writers have
mentioned many such methods e.ge (1) GrOSs—exagination(Praéha)
(11) Inference (Anumsna or Yukti) (iii) Legal proofs (Pramana i.e.

witness, document and possession) (iv) Divine methods.

Out of these (1) and (1i) can be included in (iii), since
they work more or less as helping factors for any of the ﬁroofs
comming under (iii), ZApastamba uses the word Prasna for (i)
to (1ii) which could be contrasted with the (iv) termed as '
Daiva.(Ap.D.S.II.11s3). The word Kriyd used by the later writers
4 in its'general sense és pointed out above, can be divided into
two - the Manusi Kriya and the Daivi or DaivikI KriyalFormer

consists of proofs like document or mxrit witness while the latter
has methods like Dhata and others= points out Nar.'C The former

has three varieties witness,document and inference while the
latter has nine varieties from Dhata to Dharmajae. The witness
has 12 varieties, document has 10,while the Anumana has 2. Tﬁe
Daiviki Kriyz hes 9 varieties - says Bre'l]- co-relating with the

Presna and the Daiva division of Apastamba.

Law of Evidence = an evolution 3

2

In primitive society, it will appear that, the disputes were
decided in small social group and when proof was required, it was
the divine testimony that helped the matters Ordeal was thus

ancient. Human proofs were developed later on.’
70. Nar. 11.28
Tl B.ro 1"‘30




'Law of evidence, like law of procedure, grew with time.
The éﬁrliest law contains very little gbout evidence, but as
litigation in the king's court increases, the need for rules
of determining truth ié felt and law of proof tends to grow

out of growing usageee.

Ywhen the king starts deciding disputes, his function at
the start is only to determine penalty. Facts are elther known
or admitted or found by Gompetent authority, failing that‘divine
testimony of some form of other 1s soughte It is gradually that
human testimony comes to be recorded and with it, the need for

Weighing QVidenceo assve

'probably, the evidence of the first form of human testimony
1s the téxt of Apastamba when a king is enjoined in case of
doubt to ascertain the truth by Lifga or by Daiva (Ap.IT.£29.6)
and then is instructed %o question a person described as
'Sarvanumato mukhyah' which seems to imply that the king does
ﬁot examine any witnésses cited by either party but calls a
person of eminence holding a leading position by common consent
and asks him about facts. In an early stage of society where
communities were smgll and matters of litigation comparatively
simple, facts of such disputeé would be generally known, so that
when the community itself is judge, no question of fact would
normally rise. VWhen after this, the king becomes judge, he
might ascertain facts by simply calling one of the leading members
of the community as in this rule of Apastafba. In this respect,
this particular rule of Apastamba probably represents an earlier
state of affairs then one that is found in Gautama. Gautama(13.l)

contemplates the determination of the truth by examining witnesses,
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Qualifications of witnesses as prescribed by Gautama (13.2) do
not indicate however that any person who‘knows facts can be

a witness but only thoge that are worthy to be trusted by the
king. This apparently is reminiscent of the earlier requirement
in Apastamba of a Sarvanumato Mukhyah. But this is no longer

one and we find that many witnesses are examined insteadeces

As g natural evolution, after this,witness comes to be
cited by the parties and gradually elaborate rules for the
tegtimony of witnesses appear. Documents as evidence are not
contemplated either in Gautama or in Apastamba. It however
appears in Vasi§§ha who not only refers documentary evidence

but goes further to distinguish different kinds of documents.

As documentary and orsl evidence rise in importance and
practical rules for testing such evidence are evolved, the

divine testimony recedes 10 background.’72

We can thus see how the various proofékare gradually
developed. 1t is rather important to note that the Dh.works in
general begin with the law that is zdvanced one. Even the
garliest Dh.works describe king as the dispenser of justicee.
Proofs like witness and document are born and concept of &
iegal dispute is much clears Under these circumstances, if
ordeal is to be evaluated 1t must be done from the legsal point
of view only. ZExplaining the Gautame (13.3), the commentator
makes a clear distinction between 2 1egal oath and an ordinary
or a popular oath. It must be pointed out that only legal‘Oath

comes under the perview of the Dh. writers. There are no fixed

72+ N.C.8¢nagupta s Bvolution of ancient Indian law. Pp.61



rules for the popular ogths. They do not become the topic of
discusgion for these writers and ' are best known through the

practice of the peoplé.

The Dh.writers have taken a realistic view In evaluating
the ordeal. They recognise the merits contained in it, though
they are fully aware of the weaknesses of the method,

We shall firstly see how ordeal as a means of proof is

being recommended by these writers.

These writers have'accepted ordeal mainly as a popular
method. As g social custom it was nearer to the people. It was
full of practical utility and possessed psychological merit. A
" legal dispute should ideally be settled by means of 1éga1 proofs,
but when it was not possible to proceed with the seen proofs,
it was preferable to golve it through any other satisfactory means
and the ordeal which possessed many merits was naturally found
to be most suitable. Gautama thus pointed out to the view of
gsome thinkers who 5elieved that the truth could be .established
even by means of 0ath. 3 Apastaitba slso points out that a king
should thoughtfully consider the caseg of doubt through various
means such as cross-examingtion and the ordeal.74 Manu points
out that the truth must be reached at even by oaths(Sapathenapi)
if the dispute between two litigating parties could not be settled
through witnesses.75-

It will be observed that %hése rules only give a sanction
to the use of ordeal. They do not recommend the ordeals

73.£ﬂﬂﬁ¢ﬁ% TehpH | &«PS 1313 _
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Viggu recommends that in very serious matters like %reason
(Ngi)adroha) and helnous action (S&hasa), a king can use ordeal
according to his free will, butrin all other disputes based on
money (i.e. Civil disputes), he can use it in accordance with
the grévity of the offence which must be measured in terms

of gold.l® |

Here we find the use of ordeal being channglised. Ordeal
was geiting'recommended in most serious or in all crimingl cases.

In civil cases however it was accepted with obvious limitations.

Yaj. podnts out that document, possSession and the witnesses
are the proofs. Ordeals can be used only when any of these are
not availables'! For the first time thus, we find that a positive
statement or a definite rule is made regarding the use of ordeal.’

The rule given by Yaj. 1s accepted %x widely. It is the basie
. condition which is to be observed before resorting to the ordesl.
Later writers have elaborasted this rule. When no witness is
available in the dispute of the litigating parties, that dispute
should be investigated by various types of oaths and ordesls ;

points out N§r.78

Nar. specifies certain cases which are either
of very confused nature or in which no evidence is generally
available e.g« the instances taking place in deep forests, in
lonely places, in the interior of the hoﬁse, or the case gques=-
tloning the chastity of woman and so on. All these cases are
diséussed by us elsewhere(Ch.IV). These should be investigated
by divine proofs. XKzt. also says that the divine proof camnot
be availgble when the human proof can do the job. He also gives

specific cames in which free use of ordeal is recommended.79

76. Mamaw Visnu, IX.2-3,
T7. gj. I1.22
78 * Nar. 247

79 Kat. 218,229,
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Br. and Pit. also have mentioned the general rule regarding the
e ¥

use of ordealoao

Commentators and Digest-writers have explained thms rule
in all its aspects. Explaining the word 'api! in Sapathenapi in
Manu VIII.109(quoted above), VyaVaharamét?ké thus points out that
*the case not having witnesses! should be taken only as illustra-
$ive. It should include all the human proofs in general. The word
'api! signifies that the ordeal should be taken as a last resort.sl

Explaining ¥3j.I1.22, Visvaripa points out that 'if the
truth 1s established by the seen proofs like documents étc., every-
thing is adright, but when these proofs are not proper, sufficient

or satisfactory, ordeal should be resorted. 82

Rule of using ordeal in the absence of other proofs is thus
found amended in due course. (i) 'Absence of proof! is extended
to the cases having insufficient or unsatisfactory proofs. (1i)
Certain cases(mostly criminal) are sorted out in which no proof is
generally available. Ordeal 1s recommehded in such cases. (11w
Free use of ordesgl is recommended = even if the other(human) proofs
Be avgllable = In highly criminal cases concerned with the life and
death of the person. These are the cases which form exceptioﬁs

to the genersal rule.BZA'
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Evidential value of the Various*g:oofs s

(1) Need for using a powerful proof =

Kat. points out that one should always éry to use powerful
means and let go the weaker one. I:f"chat is not domne, justice
might be withheld since the weaker one might not be able to do its
joby while the former one would not be available as it is already

discarde&.83

Kst. lays down certain rules about preference sf among the
several means of proof e.g. (1) Conventional usages of the associa-
tions of traders, of guilds(of artisans) and of groups(of Brahmanas)
can be best proved by documénts and‘not by ordeals nor by witnesses.
(11) Enjoyment (or possession) is weightier in making(the use of) door
énd ways as well as in the cases of watercourses and alike( i.e.
in the cases of easements) and not writing nor witnesses. (1i1)

In the cases of things promised to be given but not given, or the
disputes of the servants with masters or in the matters of taking
back a thing after it 1s s0ld or when a person having purchased a
thing does not pay the price, in gambling and prize-fighting =’

the means of proof should be witnesses and not documents nor ordeals§4
MarIcT states that as regaids to the sale, mortgage, gift or parti-
tion of immovable property a doeument(should be executed as it)
enables the person (in whose favour it is executed)to acquire clear

title and freedom from doubt(even after the lapse of yeafs)ag

83eK5t.22ls This practically propounds the same rule as that of
conestructive res judicata contained in explanation 4 to section 11
of the Indian Civil Pro.Code{of 1908)=Hist.of Dh.Vol.III p.306.

84 K51 .225=228.
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Nar. points out special characteristics of each Pramana
a8 follows ¢ A document is always strong, witnesses are strong
a8 long as they are alive, possession becomes stronger as the

time passes.86

The comparative strength of the several kinds
of evidence is well put by Br. '"Witnesses are superior to
inferenee(circumstantial evidence), a document is superior to
‘witnesses, and undisturbed possgession for three generations is

superior to all these.87

(11) Ordeal not on par with the humsn proof

‘ (1) Ordeal is a weaker proof. It is never given preference

to‘the human proofs.

(a) Kit.(218) says- If one party produces the human proof and
fhe other aSRS for the divine one, one should always accept the

human proof and not the divine one.

Apararka explains this as follows = If A says that he
can prove by human proof that B owes him a hundred rupees and if

B says that he can disprove the claim by ordeal, the judge should

accept A's stand.BB

(v) If the human proof proves only a part of the claim and the

divine proof proves the whole of it, one should prefer and resort
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to the former only,but never the latter. (Kzt.219).

If A claims that B has not returned him one hundred ruppes
~ which he has taken from him on loan with interest and that he
can prove the claim by producing witnesses, and if B points out
that he would not accept it since there is no proof regarding the
amount of money or the rate or the condition of interest on it
and that he can disprove the whole of the transaction claimed

by A by means of ordeal, the judge should accept the human proof

even if it proves only a part of the claim.se

It should however be pointed out that the part of the claim
to be proved by the human proof must be a substantial part of the

whole claim and not the trifling one.90

(1i) Ordeal is never considered on par with the humen proof 2

‘ (a) Though the Dh.writers have included the divine means
of proof along with the other proofs and have enlisted them toge=-
ther, this should not lead us t0 believe that bhoth the types of
proofs are equal in importance, points out VNe. Ordeal does not
form an egqual option t0 the human proofs. It is always to be

used in the absence of the human proofs.gl
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(b) A very subtle distinction is made between the human
proofs éné the divine onese. It will appear that the human proofs
are termed as Pramanas(the legal proofs), while the divine trials
are termed azs methods(Kr;yéﬁ. The word Kriyé,\as we have seen'
above, is a general term denoting any means that would help the
decisions Ordeal is in general referred to as Daivi or DaivikI
Kriya. In contrast with this daivikl kriys, the human proofs
are also called as Manusi kriya no doubt,'but they are in sddition
Pramanas also. Framana is a technical term which denotes the
legal proofs which are three in number i.e. witnegs,document gnd
possession. Dh.writers have constantly kept in mind this distine-
tion between a Pramana and a Kriya. Divya is a kriya but techni-
cally it is not = praﬁéga (i.e. a legal proof).

(i) Yaj. has very clearly brought out this distinction
betweennthe Pramanes and Divya in his famous stanza ¢ Pramznam
Likhitam etc.(II.22).

(1i) We have seen above that Nar. and Br. have brought out
characferistic feature of each of the pramsnas. They have not

referred t0 the Divya in this liste.

(d) Vyasa has given 8 means to decide a case. These are
(1) Legél proofs (Premanas) (2) Inference(Hetu) (3) Previous
character of the éccused peréon or the convention of the country
(Carita) (4) Oath(Sapatha) (5) Royal order (Nrpajia) anmd (6)
COmpromisé between the paftiee (Védisampratipatti)gg VP here
points out that you must take the word Pramana in this stanza
equal to the three Pramanase. This would make the number of the

means eight as mentioned by the writer. This means that the

& kel
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number and the kinds of the Pramégas were fixed. Ordesl was not
924

a Pramana.
(1v) Divya could of course be taken as legal when the legal
proofs were not avallable. 'ng?apramégasyébhavanirgaye sati evam
divyam pramani-kartavyam?, ébserves Subodhini explaining Mit. on
YajeIIe22. We should like to stress the CvI form (PramanTkartavyam)
used by the commentator, which shows that Divya is really not a

Pramaga.

“(e) A distinction is made between the judgement derived from
the divine proofs and the one derived from the legal proofs. The
former is known as Dharmanirnaya and the latter as Vyavaharanimmayas

It has been pointed out that the latter is powerful than the

former one.(Vide Br.4&l ).

(ITI) We thus find that Dh.writers have stressed in various ways
the superiority of the human proofse. The merits contained by the

divine method zre however not overlooked.

We have seen above that the ordeal was a deep-rooted custom.
It was nearer to the people. It was z useful means forwards pra- .
ctical justice. A4s a means of proof, Dh.writers brought out follo-

wing characteristic features of the ordeal. .
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(1) One cannot decide a case when no evidence is aveilable or
when the judicisl investigation gets withheld because of confli-
cting evidence. Under such circumstances, ordeal becomes inevi-
table since there is no way left out,points out Vyavaharamatrka

(V ide fon¢81) .

(11) A characteristic feature of the ordeal according to Mit.
is that it proves the positive aspect of the proposition and at

the same time disproves the negative of it.93

(1ii) 4s a result we find that it can freely be used by either
of the party i.e. the plaintiff or the defendant-any of the two
can willfully undergo the trisl. We can thus relax the rigid
rules regarding the onus of proof(-in cases of Mithya, Pratyavas-
kandana and Prannydya types of Uttaras) which sometimes bring
undue limitations in the judicial proceeding and cen decide the
case in a free atmosphere of the ordeal.g4

(iv) Human proofs have their own limitations l.e. they could
59 twisted according to the desire or the vision of the person,
while the divine proof cannot be twisted and can give objectively

right resultse)?
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(v) Ordeal is full of psychological merit. It helps bringing
out the inner mind of the person undergoing the ‘trial.g6
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