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In this chapter we shall discuss the general rules regard

ing the ordeal* These are studied under following heads s-
1*. Conditions necessary for undertaking an ordeal.
2.. Persons entitled to undergo the trial*
3*. What ordeal? i rules for selecting a proper ordeal - '

consideration of ordeal from the point 
of view of (a) the seriousness of the 
charges (b) the time or the suitability 
of the season (c) the place of conducting 
the t rial*

4** The cases for which the ordeals are used*
5*. Ordeal as a method i (i) ordeal, a means to an end.

(ii) retrial* (iii) no ordeal ag&inst any 
other ordeal (iv) the general procedure.
(tj) social beliefs or the public opinion.

6*. Judgment derived from the ordeal.

7** Divination in the Dh.ordeals.
8.. Stages of the development of the Dh.ordeals.

l*«Conditions necessary for undertaking an ordeal s
(A) Discussing the evidential value of the ordeal we have seen 

that the ordeal was never selected as a means, of proof when any 
of the human proof was available. Naturally, this was the basic 
condition for resorting to an ordeal.

97. Taj.11.22.
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(B) Another important condition that is necessary for a trial

hy an ordeal is to achieve a guarantee or a Bond (Sirs aim) from

the plaintiff(abhiyoktr) - the person who insists that the accused,
98person should undergo the ordeal*

The word SIrsakastha is explained by Mit. as ^Irsake
e> o

TisthatTti f&rsakasthah. The word SIrsa denotes the last stage
O a » « »

of the judicial procedure which declares the judgment resulting

into the award of the punishment for the party defeated. Sirsakstha
99is therefore a person who is due for such punishment.

. 100 Avastambha also means same as Sirsakastha.
o A ®

If the person undergoing the trial comes out successful, 

it only proves that the person insisting upon his undergoing the 

trial, the accuser, is at wrong and is defeated. Under the rule 
of S^Irsaka, the accuser is thus punishable if the accused under-

o i
goes the trial successfully. The accuser should give a declara

tion to the effect that he would undergo the punishment awarded
3 03in such a case.

98. Y5j. 11*95*
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The Sirs aka thus curbs, a tendency on the part of the
*o

accuser to make false allegations or insist wrongfully on a 

particular person^ undergoing the trial*

According to Vis'varupa, the accuser should offer to pay

requisite money or the whole of his wealth or be prepared to
102part with any of his limb or even the head In this bond.

SO points out that there can be provision of any sort of puni-

shment in the Sirsaka - either physical or in form of some fine.

The digest points out that Sirsaka Is advisable from the accuser*a

point of view also, since it would help him in proving or subs-
103tantiating his own case in the litigation* ^

Following are however the cases of exception i*e* the 
ordeal may be resorted in these cases even without a Sirsaka.

{i) Grave charges(such as adultery, grave sins etc) or the 

cases in which many persons collectively put any oharge on anybody 
or when the person himself is interested in selfeacquittance*^^

102 . Sfil S S **4 -kT Irf ti rt I H*-j €< o?" e?T ■Sf ae£f~' ifrh hT
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(±i) When the king orders his own servants to undergo the 
ordeal or when the king himself suspects the guilt of a person 
(according to Ear. read hy yjj)*1^*

1 Ofi(iii) When the person is accused by some public scandal.

(iv) When persons are pointed out as the members of a gang
107of thieves, by some thieves*

(v) Eo/a ordeal which is in general recommended for the self-
y 1 AQpurification of a person, can be resorted to without Sirsaka*

Because of this ppecial concession accorded to the ko^a ordeal#
Eat. is found recommending strict punishment for the accuser, if 
the accused person successfully undergoes the Kosa in' which 
^Irsaka is assured by the former.10^

o

SC gives an important rule.i.e. the condition of sirsaka 
is only to be observed when the ordeal is to be conducted in the 
court of the king or the Pradvivaka* In other court, slErsaka is

110not necessary even if the cases are to be tried for grave charges'.

(C) Besides the condition of ^Irfaka# it is necessary to see 
that both the parties agree to decide the dispute by an ordeal*
Any ordeal can be resorted to only after obtaining such a consent 
from the litigating parties.'*'1'**

105* War*270.
106* Eat*41?«
107* ptir .jcrfirnfrvr
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Onus of the proof t

In the previous chapter we have seen the general rules 

regarding the onus of the proof. In ease of an ordeal, the 

general rule is that the defendant is required to prove his 

Innocence by undergoing the trial. Experts of ordeal should 

thus conduct the trial on the defendant(abhiyukta) and not on 
the plaint if f(abhiyokta) points out KatJ*''*'2 .Another important 

provision for the trial by an ordeal is that either of the 

party can willfully offer to undergo the trial,only condition 
being that the other party should assure the s'lrsaka.1'^ This 

is possible, points out Mtfc because of the fact that the other 

proofs (the human proofs) can prove only the positive side of 

the charge. There are therefore fixed rules regarding the 

discharging of the onus of the proof. The ordeal can prove the 

positive as well as the disprove the negative side of the propo

sition.Secondly, the ordeal is never forced on anybody.

It is always undertaken willfully. The defendant can thus 

refute the charges made by the plaintiff and prove his innocence 

by undergoing the ordeal, or, the plaintiff may,by resorting to 

an ordeal, prove that the charges made by him are not false.

According to Kat., certain people are not eligible to 

undergo the ordeal. ‘1‘h.ese Persons could therefore appoint repre

sentatives for undergoing the trial

112. Kat. 411.
113. Taj. 11.96.
114. Tide f.n.93.
115. Kat.430
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(2) Persons entitled to undergo the ordeal (DivyadhikarT)i

Dh.writers point out that one should choose a proper 

ordeal and conduct it according to the prescribed rules. For 

the selection of a particular ordeal one. has to take into 

consideration the suitability of place and time, the serious

ness of the offence committed and the abilities of the person 

who is to undergo the trial, fhe appropriateness of an ordeal 

should thus be decided on the basis of the caste, sex, age and 

the general condition of the person undergoing the trial.

Social status of the person is also an important point to be 

considered in deciding the ordeal, fhese may be discussed 

as follows s-

(a) Consideration of the ordeal from the caste point 

of view s-

Ihe ancient Indian society was mainly organised on the 

basis of the theory of castes, fhe four castes(Brahmin,

Ksatriya, Vaislya and Budra) are mainly based on the ethical 

standards and the way of life adopted by the individuals and 

have played a great role in maintaining the great cultural and 

ethical standards of the society. She theory of castes which 

is the very back bone of the Indian society had thus a very 

vital influence on the law-making. The ancient law-makers 

however viewed the respective castes from the point of view 

of the great heritage and ethical standards they were supposed 

to maintain.

The ordeal was, no doubt, a very helpful means towards 

practical justice. In the legal context, however, it could hardly 

be used as a convincing proof unless one viewed at it as a
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method of challenging man’s inner conscience for telling the 
truth against the supposed divine intervention. It required 
a peculiar psychological set-up of the person undergoing is it 
and could toe valued toest only in its restricted use. The 
Indian law-makers utilised the philosophy of castes for a 
doutole purpose, for dignifying the value of the ordeal as a 
means of truth-telling on one hand and for restricting its 
wide-spread use on the other*

A Brahmin, the preceptor and the preserver of the 
Vedic lores, must speak the truth* Is it necessary to ask

I

him to tell the truth? He should only toe asked to tell and 
whatever he tells must toe the truth* Manu therefore says 
‘A Brahmin should be asked to tell, a Ksatriya should toe 
asked to tell the truth, a Vais'ya should toe asked to tell 
the truth for all his wealth(i.e. cow,corn and gold) and a 
^udra for all his deeds.*^^

With these standards, thus, it was a degrading affair, 
if a Brahmin was asked to, or required to, prove his truth 
through some external means - say ©n oath. Gautama there
fore pointed out that a Brahmin should not toe asked to under- 

117take an oath.

But, similar to the evolution of the three grades of 
the Yedic seers referred to toy the Hiruktakara,118 we find 

here a great social process resulting into an over-all 
degradation from the expected high standards.

116 W' ir^t^TeZf TfT7f%* 11
S*86
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Hext provision therefore is, 'A Brahmin should swear 

by his truth, a Ksatriya by his vehicle or weapon, a Vaidya 
by his wealth and ^udra by his deeds.*11^

Thus we find, that a Brahmin,who was not required to 
prove his truth through external means(like oath etc*) and 

was thus exempted from taking an oath - is now asked here to 
take an oath of truth.

In due course, we find that Visnu recommends mild
0 9

ordeal for a Brahmin for a serious kind of allegation. A
Brahmin may thus undergo full* Visa,however, should not be

0 y

120given to him, he points out. Following distribution of 
ordeals on the basis of castes was consequently made by 
Taj. Tula for Brahmin, Agni or Jala for a (non-) 3udra and
Visa of seven Yavas- for a &dra.121

0

Uar., Hat.,Pit., and other minor Smrtikaras made the 
above details more p specific i*e. (i) Tula for Brahmin (ii) 
Agni for Ksatriya (iii) Jala for Vais'ya and (iv) Visa for 

Sudra, with a special rule that Visa should not be given to 
the Brahmin.122

On the basis of these details, Visvarupa, the commen
tator of the YajnavalJQra-Smrti, interpreted the Yaj. stanza 
quoted above with following options i~

119. Manu, 8.113
120. Visnu, XX.23,27
121. Yaj. 11.98
122. Kit.422, Nar.334-35, Pit.9.
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(i) Vyavasthitavikalpa should be resorted to i we should thus 

get Tula for Brahmin, Agni for Ksatriya, Jalal for Taisya and 

Visa of 7 yavas* quantity or Jala or Agni for a Sudra.

(ii) Option to select any of Agni or Jala or Visa in the cases 

of Ksatriya and Taisya while, Visa is made compulsory for the 
Sudra.125

We thus find that milder ordeals are recommended to the 

persons of higher castes and severe ones to those of inferior 
ones*12^ but as we have seen above, the Dh.writers are not.really 

to be blamed as being partial for this sort of parity, because 

It has crept in, rather helplessly-,out of an attempt to maintain 

the higher ethical standard of the society.

Any way, once a person is due for a trial, this sort of 

classification or distinction between individuals on the basis 

of castes was rather unjust®

The Dh.writers realised this soon. Kat. and others thus 
Introduced the theory of every ordeal for everybody.12^ They 

discouraged the classification of ordeals on the basis of at 

castes. This will be clear from the following points *-

(i) It is interesting to see that the castewise classifica

tion is available only with reference to the original five

/^m-ar^rr ^t zr&jfcf'jrsiX&W’
ytfTrf'&cA | d'H’T <%17%-TT<{uiT■^L)T&’3ocPX; j on

\%l\ -tfSpc^T-AT 'tfwfcT I cj~ 1

fci gi f) aZ&RXfT / vH p>. 2-&
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ordeals described by the old writers. Subsequent ordeals added 
to these five by the later writers are not found classified on 
the basis of the caste. On the contrary these writers advoca
ted the theory of every ordeal for everybody.

(ii) in ordeal is employed in accordance with the seriousness 
of the crime which is decided by the old writers like Visnu on

a ef

the basis of (a) The value of the offence in terms of gold and 
(b) The caste of the person. low, explaining these rules, the 
later writers drop the caste-wise classification as far as the 
seriousness of an offence is to be considered, and recommend 
three grades of persons i.e» Uttarna (Higher grade), Madhyama 
(Middle grade) and Uikrsta (lower grade), based on the conduct

•jpgof the person. Explaining the Yaj.stanza, Apararka therefore 
points out that accepting the view that every ordeal is appli
cable to everybody, one should interprete the castes according

127to the merits of the person.

It will be thus clear that the later writers did not
encourage the caste-wise classification of ordeals. They were

/however handicapped in one respect* As the writers of Sastric 
works they had to follow the canons of the Sgstra which 
attached highest importance to the tradition and the technical 
set-up. As such, they did continue the traditional informa
tion of the caste-wise classification of ordeals in their 
works. We thus find that * Kat. who established the new theory

126. *c*n^r ) sc p 137
12.7. j&w ejv~/r<r{T£r4*r*rmt jjvr^^TTrf vr

^^^TWtTTl fK\»xJz. ■ <$m IT7^



of every ordeal for everybody has also given the traditional 
caste-wise classification®

It must however be observed that the caste-wise classi
fication was helpful, in a way, in restricting the free use of 
ordeal with dignified limitations.

The Dh. writers expected that a Brahmin should not be
required to prove his truth through external means. It thus
becomes a degrading affair for him if he is required to underf-
go an ordeal. A person of status, particularly the religious
status, would not thus.prefer to undergo an ordeal. There was
thus a self-made restriction imposed by a person of high order

129on the use f of ordeal* If the dignitaries of the society
also indulged in use of ordeals, it would initiate the commoner 
to make a very free use of the method. But the fact that the 
dignitaries tried to keep themselves away from the ordeal 
helped in its own way in maintaining a whole-some check over , 
the free use of ordeal.

Consideration of ordeals from the caste point of view 
was originally conceived with the idea of making good use of 
this valuable means by relating it with the moral standards of 
the society, but when the castes had come to be merely formal®,

128,. Kit. 422.
129* It is interesting to see that this notion was prominent 

during the Maratha period. 0f. the dispute regarding the 
Dharmadhikarf-rights between two learned priests at 
Pravara Sangam referred to in Chapter VII.
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decided on the basis of the birth of the person, there was no 

rational ground to make distinction between person and person*, 

fhe question was thus required to be considered on a different 

footing.

Eat. who started rethinking in this direction pointed 

out that many Dvijjas - persons bom of higher castes - such 

as cow-hards, traders, artisans, bards, domestic servants and 
usurers (Vardbusika) should be considered as Sudras as far as 

trial by ordeal is concerned. Visa is denied for a Brahmin 

of a very high order only(Dvijottame). He thus introduced a 

new principle for the use of the ordeal i.e. every ordeal for 

everybody. -

(b) Unhealthy elements in the society J-

Just as the higher dignitaries of the society were expect

ed to remain away from a direct involvement In the trial, so 

also,it was necessary to see that the ordeal did not go in 

the hands of the unhealthy elements of the society, In wrong 

hands, there was every possibility of the ordeal being misused. 

Ihe later writers are found complaining with greater concern 

against the possibility of the people resorting to the deceipts 
or frauds (Euhaka) in these trials. Eat.,therefore, preferred 

to disallow certain people from undergoing such trials. ’Ho 

ordeal should be performed by those, charged with the murder of 

mother, father, brahmin, teacher, minor, woman or king; those 

who are athiests, who wear by particular sect-marks, great rogues,

130. Eat. 423



experts in incantations and yoga* who are the progenies gse^t
of the unions of the persons of different castes and those who

are repeatedly engaged in sins, persons engaged in greater sins,
(Brahmahatya,Steya, Adultery etc.) athiests and the persons

engaged in sinful acts as such,should never he recommended
X^lby the king for a trial by'Ordeal*

Obviously, the idea behind this prohibition appears to

be of saving the ordeal from going into wrong hands. But, that

does not mean, points out SC, that the cases of the persons

referred to here should not be investigated by an ordeal at

all. In fact, Eat* himself wants that the ordeal must be

undergone by the gentle persons. He says that the persons who

are prohibited to undergo ordeal should appoint gentle persons
for undergoing it.^"^ SC points out that this rule is appli-

132cable when the relatives of such persons are not available.

Any way, this whole section makes provision for the appointment 

of a representative for undergoing the trial in the cases of 

the persons who are prohibited for the same, points out

(c) Suitability of the ordeal for a particular society*- 

®he ordeal is after all a social custom which can influ

ence the people who believe in it. Indian society-based on 

the principle of four castes and believing in the Vedic tra

ditions - was gradually growing complex developing into various 

sorts of people having their own sects and cultural traditions.

131. Eat. 427-29.
131A.Kat. 430.
132* sc p 2.4a-.



It was not possible to satisfy these people with the traditional 
Dharmasastra methods* Kat. therefore provides that such people 
should not be tried with these methods* fhese persons should be 
dealt with the methods popularly believed by them* *¥hen untouch
ables* men of lowest castes, slaves, mleochas, and those born of 
mixed unions in the reverse order of the castes are guilty of 
crimes, the determination of their crime should not be made by 
the king (in his court by the traditional methods). He should 
indicate such ordeals as are in vogue among them. *

BT explains that the ordeals well known among these
1*55people are those of snake in the jar and alike.

As regards to the ordeals to be practised by the persons 
bom of the unions of mixed castes, VM refers to the arrangement 
prescribed by the older writers according to which, ordeals 
popular with the people of the mother*s side should be used for 
the person born of the couple married according to the Anuloma 
marriage, while those popular with the father's side should be 
followed for the person bom of the parents married according 
to the Pratiloma system*3-^

(d) Persdnal ability of the individual undergoing the trial s-

Having thus analysed the suitability of an ordeal in a 
greater context of the social environment of the person, we

134. Kat.433.
135* 'cPfrcWGFefnfr •snfan&frift' |3>t ^.579 .
136. TpfiTrf h

j=T7rf-ciw<HToTTJet”/ VM ^ 2-Jo



find that the Dh.writers have considered the problem of the 

victimisation of an indivudal in an ordeal and have rather given 

a very practical solution to it by recommending only suitable
i

ordeal tothe suitable person*

She ordeal must be selected on the basis of the strength 

of the person which may be either of the kind of the physical 

endurance required for undergoing the trial or of that of the 

psychological set-up of the person. As a divine method of inves

tigation, the ordeal has a vital influence on the religious- 

minded person* She Smrtisara therefore points out that the 

ordeal must be selected on.'the basis of the religious strength 

of the person. It is not possible that a person of high religious 

belief, devoted to god, offering daily worships in accordance 

with his family traditions^ would just lie for a trifling matter* 

She religious strength of the person should therefore be taken
i <57into consideration in selecting the ordeal, the digest opines.

Ihe physical endurance required for undergoing a parti

cular ordeal is of course an important factor considered by the 

Dh.writers* fhe success of the water ordeal, for example,
'a

depends upon one's ability to control the breath. It may not . 

therefore be a suitable test for the person who is suffering from 

the breathing trouble. On the contrary, it may not be an ordeal 

at all for the person who gains subsistence from water and is 

habituated to dive deep in water such as a fisherman or a diver.

3-37. 3rfi^*frpezr
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Phe water ordeal would thus prove unsuitable in both the cases. 
Blacksmiths are habituated to work in severe heat and remain 
in direct contact of fire. She fire ordeal would therefore 
be a meaningless test for these persons. Poison is not favoura
ble to the health of the person suffering from leprosy or other 
skin diseases. A person knowing Mantra and Toga can on the 
contrary nullify the effect of the poison by means of various 
antidotes. The rice ordeal would be unsuitable for the person 
who is suffering from the diseases' of the mouth, or one who has 
taken a vow of not eating rice. Phe KWa ordeal which can 
influence only the god-believing person,cannot be effective in 
the case of an athiest. We thus find that these ordeals are 
recommended only for the persons who are capable of undergoing 
them and are denied to the unsuitable ones.

Various types of persons referred to by the Dh.writers 
either as suitable or unsuitable for a particular ordeal can be 

analysed into following groups s
A® .Physical health of the person

(i) Healthy -
1. Strong(Balin),

(ii) Healthy but withoQt an.v endurance-
2 Woman(Strx), 3 Minor (Bala), 4 Old person(Vrddha)
5 Weak (Durbala), 6 A lean person (Ersanga)
7 Hot capable (Asamartha).

(iii) Unhealthy -
(a) Disabled

8 Blind(Andha), 9 Lame(Pangu), 10 Impotent (ElTba)
11 Infirm (Vikalendriya).

(b) Having some disease
12 Person suffering from bile(Pittarogin), 13 White ' 

leprosy(SvTtrl), 14 Leprosy (Eunakha), 15 Lucoderma 
(Kustha), 16 Breathing trouble (Svasakasin), 17
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17 Gough and bileCPitta^L^aavat), 18 Disease of the mouth 

(mukharogin), 19 diseased in general(Atura or Rogi or Vyadhita).

B Psychological condition of the person %

(i) Persons with aae Peculiar kind of mental attitude -
20 a person full of miseries (Xrta or Bhr^arta), 21 Un- 
energetic (Rirutsaha), 22 fool(Murkha)» 23 a person 
afflicted by various diseases(Vyadhiklista), 24. a person
turned non-religious(Rirdharma), 25 a person afflicted

\by various sorts of difficulties and miseries (Pari tapair- 
dita), 26 a person without any courage(Sattvahlha).

(ii) Persons, with particular kind of nature -
27 fimid(Bhlru), 28 Greedy(Lubdha), 29 Wicked(Dusta),
30 Despised or contemptible(Kutsita)« 31 Ungrateful
(Krtaghna), 32 Rogue(Prasatha)» 33 Cheat(kitava)* 34 Athiest

- <

(Rastika), 35 God-fearing(Sasuka)•

C Profession of (or a Particular wav of life adopted by) the person

36 Blacksmith(Loha^ilpin), 37 a diver or a fisherman 
(Ambusevin), 38 person knowing incantations and yoga practi
ces (Mantrayogakriyivid), 39 an ascetic(taPasvin), 40 a 
person who has observed vow (Savrata), 41 a person who 
wears marks particular to his sects or a Brahmacarim(liingin), 
42 A Yratya, 43 GochiaraCParmer) •

D Persons having various habits -
44 a drunkard(Madyapa), 45 a person addicted to woman 
(StrTvyasanin), 46 a person engaged in evil acts(Kukarmani 

-rata), 47 Engaged in sinful acts(Papabhyasarata), 48 a 
great sinner (MahSpatakin)•
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(B) Social position of the Person -
49 Poor(Alpadravya), 50 Beggar(Nirdhana), 51 person not having 
son(Aputra), 52 A person horn of mixed unionsCYarnasahkarajata), 
53 Untouchable(Aspr^ya), 54 Born of low caste(Adhama), 55 
Slave(Dasa), 56 Mleceha, 57 person horn of the union in the 
reverse order of caste(Pratilomyaprasuta)*

Commentators have explained some of these words which shows 
how they wgre taken with their defined legal accuracy, e.g. StrT 
means a woman in general-irrespective of her caste, age or indi
vidual position, Bala means a hoy i.e. below sixteen-irrespective 
of his castej Yrddha is the person below eighty(this means that 
a person beyond eighty was not considered for ordeal) and so ohP®

fhe following table would'show for which particular ordeal 
these persons were either recommended or not recommended.

ORDEALS HBC0MME1DBD BOI-HEOOMMBNDED
1# fula 2,3,425

,7,8,9,10,11,19, NIL
2. Agni 1 7,8,13,14*15,36
3* Jala 1 16,17,19,21,23,27

37
4* Yisa• 1 2,3,4,12,15,17,19,38
5* Ko^a 35 24,31,34,42,44,45,55
6• fandula

r *
NIL 18,40

7. Saptamasa NIL NIL
8. Phala 43 NIL
9. Dharmadharmau NIL NIL
SB •» 53 52 ■» 53 mmSS *■•12=

138. zzfr W3[^JTTf^nwir-
a Pi m cbr^T-ZT- ) cm n:«cjfg
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Following observations should be made as regards to these

rules. *-

(l) Tula is in general made available to all* There is there

fore no question for its not recommending to anybody.

Gases in which it could be specially recommended are noted 

in the column ^recommended*.

(ii) Agni, Jala and Visa are, on health grounds, not suitable 

to certain persons* These are referred to in the column 

not recommended. For the rest, they are applicable. These 

ordeals are particularly meant for the strong persons.

Nar. has in general denied ordeals in the cases of the 

persons referred to in 2»19£Q»39 and 4G According 

to Asahaya, though no specific ordeal has been mentioned 

here by the writer, we can learn from the immediate context 
that it is the fire ordeal that is denied herei^Sccording 

to SC however, the denial here refers to the Agni,Jala 
and Visa.^^ Anyway, if we drop the persons for whom 

these ordeals aa?e not considered fit on health ground, 

they are applicable to all those who are capable of under

going them. Tandula is similarly denied only to those who 

cannot undergo it. Kosa is also Similarly denied only to 

those to whom it is ternpramentally not suitable. The rest 

of the ordeals are freely available to all since they are 

not denied to anybody. It will be thus clear that the

139* Harada 256.

rtWlTl%ftoJerfo- j Aso-kijo. jDKf=> Jj5%.

I— ipr-^r
I sc - 235

141 •
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Dh.writers have mainly considered the availability of the 

ordeal rather than its non-avail ability. They have seen 

that suitable ordeals are recommended to suitable persons 

only.

It may be pointed out that the ancient law makers in India 

have accorded many legal, fiscal or penal privileges to the 

infants, aged, diseased, distressed and helpless. ’It is evident 

from the rules that a general protection was extended by the 

state to infant and helpless persons as long as they were not 

capable of transacting legal business. They received a legal 

guardian in the person of the king....

... In the case of the ordeal, however, the reason for 

according these persons special priveleges was not of granting 

special protection but due to understanding that these persons 

were unable to endure difficult ordeals. It was understood 

that these persons would perish immediately, for instance, after 

diving in case of an ordeal by water* The Dharmasastras having 

thus in mind the feebleness of the person to whom they usually 

accorded special priveleges stated that if these persons, if not 

completely exempt from ordeals should be at least submitted to 

such an ordeal in which their feebleness was not a handicap, 

that is, to the ordeal by balance which consisted in double 

weighing, before and after exhorationst We thus find a

spirit of tolerance, kindness and concern for the weakness of 

mankind. The Dh.writers should thus be credited for giving 

a very practical solution to the problem of victimisation of an 

individual in an ordeal without belittling the utility or impor

tance of the method.
I42". L. Sternbach s’Juridical Studies in ancient Indian law’

.pp.324,335
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(3) Buies for selecting a Proper ordeal i

file Dh.writers insist upon selecting a proper ordeal 

and executing it according to the recommended procedure* If this 

is not done, the ordeal may fail in achieving the desired goal, 

they point out. Heed for selecting the proper ordeal becomes 

prominent with its development in the legal sphere* Har.,Kat., 

Br., and Pit who have tried to develop law in all its technica

lities, have naturally developed the ordeal also in its legal 

details.

As regards to the selection of an ordeal, Ear. says that 

the selection must be made on the basis of the strength of place 
and time*3"^ (Des'akalabalapeksam - Etacea de^akalabalapeksam 

kuryat; yadrsam des'akalay orbalam vibhyavyate tadbalapeksam 

sadhanam kuryat-Asahaya)* The Smrtisara reads the stanza as 

ArthakiuLabalapeksam and takes Artha( seriousness of the charges 

or the magnanimity of the purpose), Kala(auspiciousness or in

auspiciousness of the time) and Bala(the religious strength of 

the persona undergoing the trial) as three independent factors 
necessary to be considered for selecting the ordeal*'*'^

Thus, if we summarise, following are the factors consi-
i

dered for the selection of an ordeal «- (i) Personal ability of 

the person undergoing the trial* (ii) Seriousness of the charge 

(iii) The time and (iv) The place of conducting the trial. As 

we have already discussed the first point in our discussion 

143. Ear.239
144* -fr-*?”°rF«*ri”£-2-F<4)T'(j~<5rcjTat 1 5

~crf$.tfn/Tsfgwr«r <=f7r-a
a-zAtr-j-ta -Fr^'^Tg-^tr f$?-zc <€rtC<s2?£Q /
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regarding D±vyadhikarl(person entitled to undergo the trial) 
we shall discuss here the remaining points in due order.

(A) Consideration of the ordeal from the point of view of 
The seriousness of the charges.

The ordeal could he utilised with advantage in the disputes 
in-which no human proof was available. These were generally the 
cases of Bajadroha(Treason) and Sshasa(Heinous action) in which 
attempts were often made by the culprits to destroy all possible 
evidence. A king was therefore advisgd to make a free use of 
ordeal in all such cases. He could select any ordeal considered 
proper by him for the purpose.

In the cases such as the repayment of debts(Rnadlnam) or
depositee(Hiksepa) or theft(steya)» however, the king was asked
to recommend only the suitable ordeal which could be dedided on
the basis of the seriousness of an offence to be calculated in 

145terms of money.
. /

We thus find various ordeals classified in due order in 
accordance with the seriousness of the offence.

VlffiTU
* * ,

Visnu points out that the value of an offence must be 
measured in gold. He gives us a table indicating the value for 
which the following methods are applicable.

145. Visnu IX 2-5.
t i
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Durvakara... for less than or upto

Silakara... - do -

Rajatakara - do - 

Suvamakara - do - 

Slroddhrtamablkara- do - 

Xos^a - do -

1 Krsnala.
* » •

2 Krsnalas.
* • •

3 -do-

4 -do—
5 -do-

6 Suvama.*

•And beyond this, any offence of a higher value should 

deservingly be tried by any of the methods such as Dhata»Agni' 
Udaka and Visa.1^

It must be observed that Visnu does not give the respective 

value for which each of the higher method could be used. Vivada- 

candra points out that the minimum value required for any of 
these methods should be half a Suvarna*^^

An important point referred to by Visnu with regards to 

the valuation of an offence is that such valuation must be made 
on the badis of (i) the money involved and (ii) the qualities or 

the caste of the person undergoing the trial. If the person is 

the repeater of the offence(Pragdrstadosa) his act would naturally 

be treated as more serious. ^ As regards to the caste of the 

person, Visnu points out that the values given in the above table 

are with reference to a $udral in the cases of Vaidya,Khatriya 

and Brahmin the given amount should respectively be doubled,

trebled or made four times 149

146. Visnu.IX 4-11.
147. fTrTj q? I c'

V t isAoLcz-cu^n cA rzx. cj lco fre_d- ^jBI

148. Visnu IX. 18
149. Visnu IX.12-14.
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YAJHAVALKYA

Iaj. points out that Phala,Visa and full should not he
H50tried for the offences valued to he less than 1000 Panas. J

' 151
fhe Mit. advises us to include idle Jala also in the list. Thus, 

out of five ordeals given hy Yaj. Kosa is recommended for an 

offence helow 1000 Panas, and the remaining four above it* 

Obviously, this can be taken as a line of demarkation between 

the oaths and the ordeals in general* since, KoSa is in fact 

an oath deemed to be an ordeal*

We have seen above that Yisnu has only graded various 

oaths according to their respective value. He has however not 

indicated similar grades of the ordeals. Yaj. has also practically 

done the same. He has only distinguished KoSa from others but 

has not indicated the respective value of each of the ordeal 

given by him.

In this respect, Mar. also does not go beyond Yaj. On 

the contrary, it appears that he has avoided to discuss this 

aspect of the ordeal. Selection of an ordeal according to him 

must be made on the basis of the strength of. place and time.

[heshkalabalapeksam- we have already referred to the varient 

reading - Arthakalabalapeksam. It may be observed that Desakala-0 

appears to be the original reading for the following reasons- 

Sar.does not really discuss the Artha aspect of the ordeal. 

Asahaya, the commentator of Harada-Smrti accepts that reading]•

150. Yaj.II.99

— — — {”* 151* tTi7RTf^i?T4^T^ ~mw r^tSTcdrr aT ^TT^Ttf; I uTf-37I

MA h cm p JL-^fcfcm
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The Artha -aspect appears to have got prominence in the later

Smrtis. We find that Eat* and Br. have particularly stressed 
• ®

this aspect*

KATYAYANA

All sort of money should he converted into gold. Suitable 

ordeal should be tried only after valuing the offence in terms 

of gold. Visa should be tried for the loss of 1Q0(Suvarnas),

Agni for 80, Jala for 60, Dhata for 40, Eo^a for 30(or 20 or 10
^ o

or for more than half of it i.e.6) fandula for l/4th of it.

(i.e.l£ Suvarna), methods like touching the head of Son etc. 

for l/4th of it(i.e* for a half Suvarna less by l/8th part of 

it i.e. approx. 30 Ersnalas) and other popular methods for l/4th 
of it.(i.e. Seven and a half Ersnalas).3^2

BRHASPAgl

A king, with a desire to know the truth or the falsehood, 

should give ordeals as per recommended procedure in accordance 

with the seriousness of the offence.

Visa should be tried for the loss of lOOO(fanas), Agni

for the amount less by l/4th of it(i.e. 750 f>anas), Jala for

the amount less by the third part of it(i.e.670), Dhata for half
<0

of it(500), Taptamasa for 400, Tandula for 300, Eos'a for 150, 

Dharmadharmau for 100, and Phala for a Gocora*

fhese are the recommendations for an inferior type of person 

She amount may be doubledor made four times in the cases of the 

persons of middle or higher categories.

152. Eat. 417-421.
153. Br.l2-1?,».
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PIT.AMAHA

Pit. who is otherwise very elaborate in his discussion 
on ordeals, gives one single stanza for the grad&tion of the 
ordeal# probably indicating the less importance of such a con
sideration. The grades mentioned by him are s Dhata for 1000 
Panas, Agni for half of it(i.e.500 panas), Jala for quarter
of it(250 panas) and Poison for half of it(125 Panas).

‘ *

PADMAPUMA
0

All wealth, valued on par with the movable or the immo
vable property Involved in the litigation,should be converted 
into gold and proper ordeal should be tried accordingly.^-*-*

The commentators and the digest-writers have developed 
the various points arising from the details given by the 
Smrtikaras. These are !-

0

(i) Valuation of an offence in some standard(and uniform) 
measure.

(ii) Proper graddtion- of various methods.
(iii) Reconciliation of the various statements of the

Smrtikaras•
•

In ancient India# money was calculated in various forms. 
We find different currencies popular at different times in 
different parts of the country. It was necessary to decide the 
uniform value of different currencies particularly for awarding 
punishments, otherwise convicts at different places might be
154* Pit. 8 
155. PP. 1
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IKgasked to pay higher or lower fine even for similar offences.
*

Manu and other Smrtikaras have therefore given three 
standard currencies - in gold, in Silver and in Copper. 3

In the case of an ordeal, as also for the payment of fine
the standard currency recommended "by Manu was to be accepted.

158
fhe later writers prescribed this as a general rule. But this 

was not sufficient to solve the difficulty, because fee the details

156*

m>i~2rr <r^ni‘ztehzyst fmxfcfa ^^uTtSn\ — .
ffr^rcTHif w-VT l^-Ot zrrW CHTcifircrt'^ff^bTC *fr<T4£3f &cf |

1 dm i

157. Vide Manu.VIII.131-137, Yaj.1.361-365 etc. fables for 
currencies in gold, silver and copper may be given in 
short as follows s-
(A) - Suvarnonmaha( Golden currency).

8 frasarenu ** 1 Liksa; 3 liksas = 1 Bajasarsapa;
3 HajasarsapaFl Gaurasarsapa; 6 Gaura.= 1 lava.
3 Yava. ** 1 Krsanalai 5 Krsnalas = 1 Masai 

16 Masa = 1 Suvarnal 4 or 5 Suvarna = 1 Pala.

M.B. A Yava can be suksma, madhyama or sthula. We have 
to take here madhyama yava*

(B) Rajatonmina (Silver currency)
2 Krsnalas= 1 Masai 16 Masas = 1 Bharana( or 1 Purina)» r * 9 # *

10 Dharanas= 1 Sataaaa&aC or Pala)| 4 Swarnass* 1 ifiska

(C) TamronmanaCCopper currency)
1/4 Pala(Golden or copper)** 1 Kars a or Pana or Karsapana.

158. f^cBr zyi$ -*r f) +nvr zn mt: i vppf
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given by these Smrtikaras are eonfusiang, A Suvarna, for example 
is equal to 4 Palas according to some, while according to others 
it is equal to 5 Palas. A Karsa is available in all the three 
currencies (i.e. Suvarnakarsa, Bajatakersa and the Pamrakarsa) 
and so on.

Hit. therefore points out that in the stanza ‘lasahasrat* 
etc. one must take Pamrika Pana(i.e. Karsapana)1^, while digests 

like SC,TO etc. explain that it is not possible to adhere to the 
measures given by Manu* Phese digests plead for the currencies 
popular in their times and rather give complete tables conver
ting the values recommended by the Smrtikaras into the currencies 
recommended by them*

She SC points out that all measures must be converted into 
Vyavaharika liska* Phis can be concluded on the following grounds: 
Phe General rule is that in case of an ordeal, the measures given 
by Manu must be followed, but this is practically not possible 
because Manu*s measures indicate a much higher value. For example, 
in stanzas like 'Hiske to Satyavacanam,* if we take Manu*s liska 
we must remember that Manu's Niska is Bajatapalatmaka) i.e. to be 
calculated in the silver currency) and it values more than half 
the golden Karsa. low, if this oath of Satyavacana is to be • 
conducted to a Brahmin, the vhlue of the offence must be four 
times larger (i.e. equal to 4 liskas)* Phat is of course a very 
big amount as against the milder form i.e* an oath of Satyavacana. 
We must therefore resort to the TTyavah'arika liska which is much 
reasonable* All the measures, either in Krsnalas( given by Visnu), 
Karsapanas(given by Brhaspati) and Suvarnas(given by Katyayana)

159* f^r^rf cTn<Et‘*r<P'nr£<zr ) puf. *>, ^ ,



could be conveniently converted into Vyavaharika Hiska with the
following table : 1 Vyivaharika Hiska = 80 Earsapanas

or =20 Ersnalas
o + *

or = 1/4 Suvarna.

SC gives a complete table converting the Suvarna values 
of ordeal given by Eat. into the Vyavaharika Hiska by suppli- 
menting it with more details - by giving further divisions of 
the methods given by the Smrtikara or by adding other methods, 
to it e.g. the digest divides Eo^a into two. Alpabhiyogavlhita 
and Mahabhiyogavihita* Dharmaja into three i.e. for TJttama, 
Madhyama and Hikrsta, while it adds the methods like those of 
Puspa» touching the feet of Brahmins, Istapurtapradaha and 
Jatidapathas* Complete table given by SC is produced herewith 
asteric mark on the methods originally referred by Eat.

* l) Visa for 400 Hiskas.
* 2) Agni for'320 Hi§kas*
±3) Jala for 240 Hiskas.
*4) Dhata for 160 Hiskas.

♦ s* 5) (Mahabhiyoga)Eos's for 120 Hiskas.
The same Eosa can be tried for 80,40 or 24 Hiskas.

* 6) Tandula for 6 Hiskas (i.s.l
9 • 0

7) Dharmaja for 5 Hiskas 
(for Uttama) *

8) (Alpabhiyoga)Eos/a for 3 Hiskas.
9) Puspa - for little less than 3 Hiskas.
10) Dharmaja(for Madhyama) - 2^ Hiskas.
11) Touching the feet of Brahmin,Father and the 

image of god...for 2 Hiskas.
t 12) Touching the head of son and wife for Hiskas(30 Eras

lasj
13) Dharmaja(for Hikhsta) for more than 1*1/4 Hiskas.
14) Methods like Istaptlrta etc. for 1 Hiska.

± 15) laukika Sapathas for 4 tens, of a Hiska(7& Ersnalas)
16) Jatisapathas - 20tpa part of Hiska.
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1000

750

670

5000

2000

1500

1540

1000

4000

3000

2680

2000

faptamasa 5 I. 10 H. 20 F. 400 800 1600

fandula
0 0

3|h. 7i S. 15 F. 500 600 1200

Ko^a F. H. 7|r F. 150 300 600

Pharma3a l| F. 2i F. 5 F. 100 200 400

Phala 1 G. 2 G. 4 G. Phala is strictly reser
ved for Gocora and is
dependent on the number 
of cows stolen.

Other points referred to by SC are as follows s-

(1) In all civil cases, offences valuing more than 500 Panas 

are supposed to be the serious offences and those less than

Phe recommendations given by Kat. should be taken as 

referring to the cases of ApahnavaJ while those given by Br. 

to the cases of Apahara, the digest points out. Br. has given 

the values of the offences, in Karsifpana and with references to 

the Uttama, Madhyama and Adhama types of persons. Values in 

Karsipana given by Br. can be transferred to the Vyavaharika 

Fiska as follows s- >
(F = Fiska, K = Krsnalas, Y = Yava)

G «s Govyakti.

- - — YYX.maiA (BR.)IH~TERMS~0jl FAkSAPAFi

Hikrsta Madhyama TJttama Fikrsta Madhyama Uttams
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500 Panas are the light offences. All the eases referred to 

here in this table are the civil cases, seriousness of which 

can be valued on the basis of the money involved*

(ii) The seriousness of the criminal cases could be decided 

on the basis of the punishment or the Prayasfacitta .a person 

might require to undergo.

(iii) Values given by Taj* in Hasahasrat etc. should be tkken 

as referring to the persons of the middle cate gory (Madhyama), . 

be.cause in the case of the person of a lower category, an offence 
valuing less than lOOO(Panas) will be treated as a serious 

offence while in the case of the person of a higher category, 

the offence valued less than 2000 Panas will be treated as a
a

light offence.

(iv) Pit.*s stanza(Sahasr^feu etc) should be taken as referring 

to the persons that are the repeaters of the offences. Thus even 

if he is an Uttama person,, he will have to undergo Dhata for the 
offence valued to be four times less than lOOO(Panas).

(v) Ho writer has given the values of the offences for the 

oaths like Satya, Puspa etc, but these should be adjusted with 

the arrangement (given by Kat.or even by Visnu) for the cases 
of Apahnava.160

VH has following elaborate discussion in this respect.
“ffe find that writers like Br.give the values of various 

ordeals in thousands while other like Kat. give them in hundreds*

aa160. SC pp.232-239.
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We may find these statements incongruent. If however we have to 
reconcile these statements, we must accept the details of Br. as 
per convention(Jfyaya) that whichever is larger or bigger must 
be accepted.

A general rule in this respect however is whenever 
we find any number mentioned * without any specific form of measure, 
we must take it as pertaining to the Panas since people popularly 
commerce in that currency.

But as regards to 2?anas also, we have four different 
opinions, (i) fhe(Suvarna) Pana explained by the Vaiyskaranas as 
that equal to 4 Kakinis (ii) fhe Karsapana made of copper, (iii)
The Dasamanatmaka Pana wherein 1 Mana = 1 Tandula and 10 Manas

* » •

(or fandulas) = 1 Pana and (iv) Pana calculated in Masas i.e.
* • 9 , •

1 Pana = 20 Mas as.

Out of these 4 types of Panas, fourth type is straightway 
rejected by the rule that the Pana of 20 Masas is recommended 
for all purposes except ordeals. Similarly, the second variety 
also gets Itself dropped since writers like Visnu and KSt. hare 
clearly pointed out that value of an offence must be measured in 
gold. We have thus only two options i.e. the Vaiyakarana Pana

o oi

and the Das'amanatmaka Pana . Here we can have following arran- 
gement When the number is given in thousands we must take 
the first Pana(which' is equivalent to 4 Kakinis) and when it 
is in hundreds we should take it in the Dasamanatmaka Pana.

o

How, if we calculate the details given by Har.,Kat and 
others in the chapter of punishment, we find that the first 
Pana is equal to 16 Manas(i.e. it is Sodasamanatmaka). It 
is as follows s-
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(a) 1 Masa
1 Mana(Tandula) 

/. 1 Masa

— 8 Kakinls. 
=* 8 Kakinis. 
= 1 Mana.

(b)
$

9 •

1 MahisT = 8 Masas.
o *

1 Mahisl = 2 quarters
8 Masas = 2 quarters
1 Pana « 16 Masas = 16 Mamas.

$ 9

of a Pana.
*

of a Pana

If the accused is full of merits, we must calculate the 
number given by the Smrtikara in the Sodasamanatmaka Pana, if 
the person is without merits,we should find the number in the 
Dasamanatmaka Pana. We can thus give the following table 
indicating the value of an offence in the Dasamanatmaka Pana*

I-(a) 10 to 15 Panas
9

15 to 30 Panas
•

30 to 40 Panas
40 to 50 Panas
50 to 67 Panas
67 to 75 Panas 

0

75 to 100 Panas 
100 and above

- Dharmaja for a sudra, but Phala 
for a KrsTvala.

O

- Kosa for a Sudra*
- Tandula for a Sudra*

4 0

» Taptamasa for a Sudra.
- Tula for a Sudra*
- Jala for a dudra*

- Agni for a Sudra*
t- Yisa for a Sudra*

9

(b) All these values are given with reference to a Stidra. In 
the cases of Yaisya, Ksatriya and Brahmin, the respective amount 
must be doubled, trebled or made four times as per recommendations
of Yisnu.

• •
Br. gives three categories of the persons undergoing the 

trials .These are (i) Dowest(Hikrsta), (ii) Middle(Madhyama) and
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and (iii) Highest (IJttama). For the persons of the Middle at 
and the Highest categories the respective amount must he doubled 0 
or made four times. This however presupposes a category in between 
the middle at and the Highest, where the respective amount should 
be made three times.

Now, a ^udra would include all the persons eomming under 
fifedra dass(Sadharmanah) and others bom of lower castes. Similarly 
many of the Brahmins are treated as, ffedras on the basis of the 

statement of Kat.

II-(a) Visnu has given various Sapathas valued in terms of
^ i

Hrsnalas. There is no uniformity as regards to the value of a 
Krsnala. A Krsnala of Yaj. and Manu amounts to 7 Masas less by 
2 Kakinls (i.e. 26 Kakinls) while that of Visnu is of 6 Masas

• ** • * " m

less by 3 Kakinls (i.e.21 Kakinls). We must obviously follow
Visnu*s Sapathas in the krsnala recommended by him. These are 

* * • • •
Durvakara for 1 krsnala, Tilakar^, for 2, Hajatakara for 3, 
Suvamakam for 4, Siroddhrtamahlkara for 5, Kosa for half a 
Suvarna and so on.

p

(b) Visnu has not given various sapathas such as touching the 
head of son or wife mentioned by Manu and others. These should be 
adjusted between Siroddhrtamahlkara and the Kosa mentioned by

According to SV, the numbers in thousands given by Br. 
belong to the Tandulatulitamanasuvaraa(=Mahas) which can be

« i 0

converted into Banas by dividing those figures by ten. The

161. VN pp.193-212.



Digest has accordingly, given a table of conversion of the Br.'s 

numbers into(Dasamanatmaka) Panas.
9

SV has advocated the same vasggage meats as given by V¥ and 

has established that the incongruency between the two sets of 

figures i.e. given in hundrds and those in thousands can be remowed 
by resorting to the Panas which can be of two types i.e. Sodas/amana- 

tmaka and Das amanatmaka out of which, the former is meant for the 

accused person with merit while the latter for one without merits.

SV has strongly rejected the plea made by the SG that all 

these figures should be converted into the Vyavaharika Hiska on 

the ground that it cannot be supported by the Smrti texts and
i

secondly that we can very well co-relate these various numbers 

and remove the incongruency by resorting to Panas which are already 

recommended by the Sastrak£ras(vide SY pp.172-182).

An interesting point notable in this whole discussion 

concerning the seriousness of an offence is that though there is 

a difference of opinion amongst the writers as regards to the 

value for and the currency in which the seriousness of an offence 

should be calculated, the order of the ordeal as such given by 

these writers is uniformly the same. Ihus every writer recommends

Visa for the seriousmost offence, then comes Agni, then Jala,
6

then Tula and so on.

It appears that this aspect of ordeal is gradually getting 

lesser importance. We find that digests like MadanaratnapradTpa,

N rs imhapras ad a, Divyatattva and VyavaHaraprakasa have rather 

discussed this topic of grading the ordeal in relation with the
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value of the offence with reservation and have satisfied 

themselves only by collecting the traditional information or 

by merely quoting the stanzas of Eat. and Br., while digests 

like Vyavaharamayukha have preferred to pass over the discuss

ion. These works thus appear attaching lesser importance to 

this topic.

We can givesp following reasons for such a development.

(i) In course of time, we find an overall change in the general 

positions of the ordeals. Fisa and Jala, the important ordeals

of the Dh'.system* start going into background and Taptamasa, 

comparatively an inferior ordeal,attains importance. The order 

of the ordealCfrom the point of view of the seriousness of the 

offence) given by Dh.writers does not agree with the one given 

by Alberuni. ilberuni who describes these methods in their 

succeeding higher positions gives following order. Oaths, Visa, 

Jala, Eosa, Tula, Taptamasa and Agni(7ide Chapter VII).

(ii) Dh.writers recommended particular method for a particular 

kind of dispute. The result was that particular o&deal was fixed

for particular kind of offence. Tandula and Taptamasa were
* * •

particularly recommended for the cases of theft and they came 

to be reserved for the offences of theft. These rules limited 

the scope of deciding an ordeal on the basis of the seriousness 

of the offence*

(iii) Bales regarding the physical ability of the person under

going the trial and those concerning with the suitability of 

the season also limited the scope of such a consideration.
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(iv) ill the methods described in Dharmas'as tra were gradually 
made milder. Mot a single test was allowed to be dreadful or 
risky for human life, trading of these ordeals as serious or 
safe^ the ref ore ? gradually became less important.

(v) According to the Dh.rules, ordeal was always employed 
with the mutual consent of the parties concerned. It was never 
forced on anybody' and was to be undergone willfully. As a 
result of this provision, we find that the person was given 
freedom to select the method of his choice.[Vide i Ihe case of 
Krsnaji Bin Bapuji Bodka 7s. Somaji Bin Bgpuji Bodka given in 
chapter VII]

(vi) Popularity of these methods varied individually from 
time to time.the popular method of the day was in more demand.

. (B) Consideration of ordeal from the noint of view of the time 
or the suitability of the season s

The earlier writers like Gautama, Apastamba, S^ankha and 
Likhita and Manu have not discussed ar given the rules for the 
time or the season for conducting an ordeal. Ihe discussion, 
as it appears, is first taken up by Visnu. While discussing the 
proper time for the ordeal, the Dh.writers have mainly discussed 
*Btuto Divyavyavastha* i.e. the favourableness of the season*. 
Ihey have also discussed the time i.e. the part of the daay or 
the actual moment when the ordeal should be conducted. We shall 
discuss here these rules in due order.
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viswp

(Pula mast not be conducted when there is wind. Agni 

should not be conducted in the Sarad and GrTsma. Jala must not 
be .conducted in Hemanta and ^is'ira* Visa should not be given 

in the rainy season.

It is interesting to note that Yaj. who has standard

ised the ordeals in general and has discussed all the important 

aspects of the ordeals has however not discussed the favourable

ness of the season.for these ordeals. Amongst later Smrtikaras
9

we find that almost evea^r Smrtikara stresses the importance 

of conducting the ordeal at a proper time and proper place., If 

this is not observed the ordeal may fail in its purpose,they 

point out. ^ Amongst these writers War. ,Eat. ,Br. ,and Pit. 

are important. We however find that War. discusses both the 

aspects - the time and place of conducting ordeals - without 

any discrimination, Br. is silent on both, Eat, discusses the 

place of conducting the ordeals and Pit.elucidiates the rules 

regarding the time of ordeal. We thus find Visnu, War., and 

Pit. as, the main writers discussing the time of conducting an 

ordeal.

WAR AD A

War. sgtys that, fire ordeal is recommended in the
Varsa, the balance in the Si^ira, the water in G-rxsma and the

• *

Poison in the cold season. She water should ordeal should not

be tried in the cold season, not fire in the heat,the Poison
in the rains and the Balance in the wind.’L^^

162.Visnu.IX.23.30 ’ '
16J. Eat;437.
164. War*254*259.
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Jit. points out that the Caitra, Margaslrsa and Taisakha
o

are undisputedly common months for all the ordeals in general*
The Balance is meant for all seasons hut it must he avoided when

\s /the wind is blowing. The Hire^recommended in the Sisira,Hemanta 
and Tarsi, the water in Sarad and Grlsma, Tisa in Hemanta and

o * »

Si^ira. Sosa is recommended all the times, Tula is also meant 
«Jlfor^the times. In the Rainy season, the Tisa flares up beyond 

control.

We can analyse these rules in the following table.

Season TISNtT
o *

HA RADA PITAMAHA

TASAHTA
(Phalguna-
Caitra)

r

GRISHA(Tais'akha-
Jyestha)

Ho Agni . Water recommend
ed.

Water recommen
ded.

tarsa 
(A^adha- 
Sravana)

Ho Poison Agni recommended 
Ho Poison.

Agni recommen
ded.
Poison flares 
up.

SARAD(Bhadrapada- 
A^vin)

Ho Agni Water recommen 
-ded.

HEMAHTA(Kartika-
Margaslrsa)

.Ho water Agni recommended 
lPoison recommen
ded.

SISIRA(Paufa-Magha) Ho Water Dhata recommended.' Agni recommended 
Poison recommen
ded.

GSIfSRAL
REMARKS

Ho Tula when 
wind blows.

Ho water in Cold 
season,Agni in 
hot season,Balance 
when the wind 
blows.

1)Caitra,Marga
slrsa and Taifekha comm
on months for
all.2)Kosa,Tula in 
all seasons.

16 5. Pit. 12-16.
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If we examine the rules regarding the favourableness of 

the season for conducting the ordeal, we find that all restrict

ions of seasons for the application of an ordeal, unless they 

are vitally connected with the working of the trial, are gradu

ally relaxed. On the whole, we thus find a tendency of the Dh. 

writers to make ordeals freely available so that they could be 

used to their maximum advantage. We have already seen th&t the 

caste restrictions on these trials were removed and all ordeals 

were made free for all persons. Similarly, here also ae find 

a tendency of removing the restrictions of seasons.

First of all, we must point out that rules regarding 

the season are given by the Smrtikaras only with reference to 

the five ordeals given by Visnu and Yaj. The other ordeals added 

later on by subsequent writers are not discussed from the season 

point of view.

Amongst the five ordeals also, the Kos'a and Tula xs 

are recommended in all the seasons. We find that Tula is not 

allowed when there is wind blowing. This is quite obvious, 

because the result(the success or the failure Jin this method 

depends upon the movement of the scales. It is not possible 

to decide correctly the position of the scales if they are 

constantly moving due to the wind. Save this condition, we find- 
that Tula and Kos'a are recommended for all the seasons.

We have observed above that the ordeals added later . 
on are not discussed from the season point of view. Mit. DT,

S7 clearly point out that since no specific rules are given for
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these ordeals, they should be taken as available in all the
*i r *rseasons, ° while SC explains that the Kosa (the last of the

five ordeals) should include the other ordeals. Consideration 

of season is thus really meant for three ordeals i.e. Agni,

Jala and Yisa. ' Here also we find a tendancy of lessening 

the restrictions and making them as available as possible.

A simple observation of the 'table given above will 

reveal to us a gradual change in the view point of the Writers. 

Visnu has positively denied the use of three ordeals in respect

ive seasons. Warada and Pit. do not speak of such denials.

®hey recommend a particular ordeal for a particular season.

We find that Yisnu has denied the use of Agni and Jala 

for two seasons each and that of poison for one season only.

Har. denies Agni in hot weather and water in cold. He does not 

restrict the use of Agni and-water in any particular season. 

Consideration of weather in the cases of these ordeals was 

perhaps more important to him than restricting them in a parti

cular season. It will appear that Pit.also like Har., has 

thought of these ordeals from the recommendation-(and not the 

denial-) point of view. He does not deny these ordeals in any 

season as such. He, on the contrary, points out in general 

three months which could be used fof any ordeal without any 

restriction*

- I MAt. om .yjC'97- tfv£ci'fl(t~rif rf fC-tTefTIQ'f^T^TcT

•ij,) 2>T f=-57^-

Hi rttxrsnyr <r*rcrttbtT*ffocS*Fr 

o^r-tAt | sc-
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Ihe Poison ordeal is denied only in the rainy season and 

therefore it is available in all other seasons, fhis restriction 

is also gradually removed* Nar. has made a general recommendation 

for its use in cold weather. He denies it in the rainy season 

no doubt, but this denial is,not very strict because he himself 

recommends the use of specific quantity of poison in the rainy 

season. Digests like DT therefore declare that the denial of the 

Poison in the rainy season relates only with the Poison of higher 

quantity. Pit. points out that the Poison flares up in the rainy 

season. Save this difficulty, he has no objection In using it
•I zTo

1 in the rainy season.

Phus we find that the season consideration of the ordeal 

is shifted to the suitability of the weather.and except that the 

fire and water ordeals are avoided in extremely hot or extremely 

cold weather, there is a tendency of making all the ordeals 

available in all the seasons.

. With reference to the time of conducting ordeal, Visnu

and Yaj• point* out in general that the ordeals must be conducted
'I fiQ

at the Sunrise. According to SC it only means that the ordeals
170must be conducted in the former part of the day, while Vll 

observes that unless otherwise specially recommended, the ordeals 
must be conducted in the former part of the day.*^1

168. For special rules for conducting the poison ordeal in the 
rainy season vide discussion on the poison ordeal in Chapter 7.

169. Visnu IX.33, Yaj.II.97
170. Hfn&i g=r \ sc ^51.

171. SfgiiT^T$Tvff }v$ ^,142.
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Pit* in this connection points out that the fire,Balance

and Kosa must he conducted in the formei* part of the day, Water
172in the mid-day and Poison in the latter part of the night.

Commenting upon the Taj.stanza, the Mit. points out that 

sun-rise is the general time recommended for the ordeal, but we 
must follow the path of Vistas according to whom ordeals are con
ducted (at sunrise) on Sundays only.^'^ Other writers also 

point out that the ordeals should be conducted on Sunday. Accor-

' ding to Prajapati however all ordeals must be conducted in the
174former part of the day on any Tuesday or Sunday. According 

to the stanzas quoted by DT, TP etc. ordeals are not conducted 

on Tuesdays and Saturdays.

According to TP the.ordeal must be conducted on the aus-
175picious day of the Bright fortnight. '

DT quotes stanzas from a work on Astrology, according to 

which a person desirious of being victorious in an ordeal should 
not undergo it -(a) when the Sun is (i) in the Simha or Makara

1*7 2 • P it»17—18 .
173. -2?£n^ ^vun^d)‘>h/TT^Fr *•*<tt$- *T*f«>rn*r-r

f^pan’i^- Hit. eon H77

It will appear that this rule was closely followed by 
the people. Vide Phaladivya described in the kittur 
inscription, and examples available through Maratha 
records (Chapter VII). Also vide the practices of 
tribes like Bhil and others in Appendix.!.

174• Prajapati,2.
175* jts? jj-^H-rvrr /^oar^rnfr^L j t\\st

SToT^Tyr. ••• DK £>'^*+7
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zodiacs (ii) in conjunction with the Jupiter or (iii) in the 

setting position, as well as (b) in the intercalary month.

(Adhika Masa) •

The wise persons would advise ordeal when the Sun and 

Jupiter are in their purest positions(i.e. they should not be 

in undesirable conjunction or under the ill-effects of any 

other planet, nor should they be in their weakest positions 
such as 4th,8th or 12th house) s The wise persons would not 

recommend it when the Sukra is setting. An ordeal or an Expi

ation should not be undertaken on 8th or 14th day of the fort

night. Similarly, an ordeal or a marriage ceremony should not 

be performed on Tuesdays and Saturdays.

The digest also quotes stanzes from Dlpakalika which 

gives exhaustive details of the planatory positions in which
t

ordeal is either encouraged or rejected. These can be summari

sed as follows :-

The ordeal is not advised : (i) when the Sukra is 

setting, (ii) the Sun is in the 8th house, (iii) when-the Sun

and Jupiter are in conjunction with each other, (iv) in the birthS
Sat

month of the person to be tried, (v) when the moon is/8th from 

the Janmanaksatra (vi) in the month of Bhadrapada (vii) in 

an intercalary month, (viii) if the Janmanaksatra falls on that 

day.
The ordeal is recommended (a) when the Sun,Jupiter and 

Moon are in their purest pos it ions (i.e. they should not be In 

the 4th, 8th or 12th house)- (b) when the 'cara* planets are In 

the 2nd and 1st house(Dhamasthaha and Tanusthana)[i.e. when Guru,
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Sukra and Bud ha are rising and the Bagna is belonging to the
Tula, Mesa, Karka and Makar zodiacs] (c) any auspicious moment.

0

Ordeals were conducted on auspicious moments decided as 

per astrological calculations, during the Maratha period. If the 

ofdeal could not he performed on the day and time fixed, a fresh 

luhurta was calculated for the purpose(Vide Chapter VII).

Mit. points out that the various aspects that are to he
\

considered for selecting a particular ordeal such as the caste 

and eligibility of the person, seriousness of the of fence, suita

bility of time etc. should be considered conjointly and not in 

isolation e.g.(a) full is recommended for woman but it is not so 

that a woman must always be tried with the fula.only, since other 

methods like Ko^a, Agni'etc. can be available for her. Obviously, 

we have to see the rules of season and the seriousness of the 
offence before deciding the ordeal* (b) Similarly, Brahmins are 

also not always to be tried by Balance only, since other ordeals

176. ^ nrara" j ^ ^0m\
f%rv[T | -aJTT -ehc °T AJ^s^T,T ^pTz | i^f^T

Q'O#i 4T7^2iih~t^
Jjifr^-^qvr ^RSTTf 47$" 4W; I

^ '^r<rR-m&'sivr£t*% | ht^ frtJT'Jk
^o^tiur^ffrfr^T^- ^<T2f i

- rfR I 9TrT: ^p-/T cfftZfT 4RxTc3~^( 11

3>r S7&-77
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could be available to them* (c) It has been pointed out that

Agni should not be tried on a leper, water on a person suffering
from Asthema or Poison for a person suffering from Bile or 'Phlegma

Now, even if the caste of the person or the season recommended be
suitable, these ordeals cannot be tried on these persons on 

177health grounds.

(0) Consideration of an ordeal from the point of view of the Place 
of conducting the trial.

We shall discuss here the rules regarding the place of 
conducting the ordeal.

Gautama says that a Sapatha must be conducted in the 

assembly of gods, in the assembly of Brahmins or in the royal 
assembly. ^Explaining this Sutra, Maskarin gives following points*

(1) The word Deva here means the idols of the gods or gods 

- like Sun.
(ii) Phis rule regarding the place of conduction of the oaths 

relates with the oaths to be used in the legal dispute's. 
(Tyavahare) and not the popular ones(Iaukika). For 

popular oaths there are no restrictions. Phey could be 
conducted anywhere*

(iii) She places recommended in the Sutra are feferred to in 

due order of preference i.e. each latter one is to be 
selected only in the absence or the non-availability of 
the former one - Non-availability of the place must be 

viewed from the point of view of its being engaged in 
some other suit.

177. Vide Hit.on Ygj.11.98
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(iv) . In fact, the Sutrakara should have said 'in the presence

of gods etc.'(Samaksam)instead of in the assembly,of gods

etc.(Samsad±5» but it only means that the place selected

must be a constituted assembly (Sabha$ in the vicinity

of gods, because the constituted assembly (has its rules
178of procedure and therefore) is free from frauds. 1

Sautama-mitaksara points out that the assembly of gods 

means a place of live or stem deity (Ugradevata). Che commentary 

further points out that the place for an oath must be selected 

in the cases of Ksatriya etc. on the basis of the seriousness of 

the offences - vicinity of gods must be the place for the serious
H

offences, while cases^trifling matter could be tried at any other 

place

178. ^[T<{rrf **{r<gr(5psn~*fni. /a-ns 13*/^..
• •• ik^k7%r ^thT

1- cJ\;^cT4T> WrtT^:-
zr-TT^rn-Q'/kifr gTgraspf^j.. avr h^nTs^T^r 

V zTurztzrfk \ h^iT -=r sr^T^vir^^n
^vr^~ wThrrn 1/ cr&rfr 

^7^T^^Whs^/}-rrii ^ ) msrtvsftr

^(Mrtnringrafiz:) |

fi^LAkA^tl p|<

179 ri^q5^ k^-d-frfk g-sjTUir ^>rdTVtT ^/^^^gp/iTWT tfjnk

wftwfk ~rr w?tf t #-4tw 1
^"THTM? Ifftii ^ cyT<r^7f I

/<|^uia.nA.(X ryuc fq Cj bidjict 6-j_ 33 f< Jb
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Apastamba, Sahkha-likhita and Manu have not given any 

details as regards to the place of conducting the ordeals.

Ap
Visnu, in general, recommends the 'Yicinity of gods or 

Brahmins' as the place for conducting these trials. Yaj.also 

gives a similar stanza which reads Hrpa instead of Deva recomm

ending the vicinity of the king or Brahmins as the places of 
the trial.180

The varient reading speaks of a very important change 

in the history of ordeals. She ordeals are gradually taken' 

over by the king. It thus becomes a sole responsibility of the 

king's office to conduct ordeals properly. As a result»conducting 

of ordeal becomes more elaborate, technical and a matter of 

public concern. YisVarupa in this connection makes an important 

-interesting statement. He says that the recommendation of the 

vicinity of the king is meant for bringing sereneity M to the 
trial.181

We have already seen that Mar# has stressed the importance

of the proper place for conducting a trial. The ordeal must be

conducted publicly* Kat. points out that a trial conducted

outside the village or at a lonely place fails in achieving Its 
182purpose, which according to the digests like SC,SY ±x> ^etc.

means that the ordeal must be conducted in the presence of 
1 ft15?many persons. ^ We find that, in all such trials,the respected 

180 . Yisnu IX.3 3,Yaj.II.97 “
181. I vteifA.an H-^7. ■
182. Kat.437. 7
183* 4R?r l^r^T ftrT -MT^Trf ]

ofVRFPftrSr<*" 'k^rJr<£raS§) sc
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persons of the society were to act as witnesses.^4

Selection of the proper place,, according to -Eat. must be 
made in accordance with the kind of the offence for which or the 
type of the person for whom the trial is undertaken. Pie thus says 
that a person who is charged of having committed sin(Abhis'asta) 
and all the great sinners in general must be tried at Indrasthana, 
the person charged of treason(Bajadroha) must be tried at the 
fioyal gate? the person born of the parents who have married 
according to the Pratiloma form of marraige must be tried on the 
cross-roads and in all other cases, the ordeal must be executed 
in 6he Sabha.18^

The word Indrasthana is variously explained, (i) According
to DT,VP etc. it means the place where a pillar is erected in
the honour of Indra. (ii) According to 3? it may be taken for
any famous temple, (iii) Bglambhatti explains that (a) According
to some it should be a temple of Indra where the idol of Indra
is erected or (b) Indradhvajayuthasthana according to Kalpataru

186(c) the temple of the highest deity according to us.

Prajagati gives the vicinity of Oandika and Eudra as the
187proper places for conducting the ordeals. *

184. Pit.60 *
185. Kat.454-35.
186 • pt t’-£'7<s. vP f=-jgs- .

-^^Tan^l I?r cT^^rrlTJPtTaTgWcZI sV ^ ;so,

c»0 foscsra-w-JOT

187.Praj apati,2•
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■ Thus if we summarise the details available regarding the 

place of ordeal, we can analyse them in the following heads t-

(i) The Vicinity of the Gods 8 This is extended to (a) Indra- 

sthana (b) any temple (c) the most famous temple of the 

town (d) the temple of the highest deity (e) the temples 
of Oandika and Rudra (Lord diva).

e m

(ii) T]ae Hoyal gate or the Sabha*

(iii) Cross-roads and other public places.

These heads .reveal to tfe some of the aspects of the 

ordeals in general.

(i) The ordeals expect divine intervention in executing 

justice. The whole procedure more or less tends out to 

be a religious ceremony. The vicinity of god or the 

temple is therefore supposed to be the most Befitting 

place for conducting a trial.

(ii) The ordeals which were voluntary, were getting more 

legal and technical and the king's and the courts 
influence on such trials wlSfe gradually increasing day 

by day. Hence the importance of the places like the 

Royal gate or the Sabha*

(iii) A natural corollary to this, is the expectation that
i

the ordeals must be executed publicly. Hence, the 

recommendation of the cross-roads.

It must be pointed out that the details regarding the 

place of ordeal discussed here are in general, while the 

places recommended for any of the ordeals in particular are
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discussed separately. (Tide discussion of''the various ordeals 
in Chapter V).

We may however note the following common points s-

(i) fhe site selected for the trial is made clean and pure 
by plastering it with cowdung and by consecrating it 
with various religious rites.

(ii) When the trial is conducted in a temple before the 
image of the god, the person undergoing the trial 
performs all the activities facing the god.

(iii) In all other cases,'all the activities are performed 
by him facing east or north e.g. in the Balance ordeal 
he should sit in the scale facing east, in -the Fire 
ordeal^ we find that nine circles are drawn from west 
to east, fhe person crosses them with the red-hot 
iron ball in hand from the westernmost circle to the 
eastern one, the site selected for the water ordeal 
must be on the western bank of the reservoir so that 
the person undergoing it can perform all rites facing 
east and so on.

It is rather interesting to note that the details 
regarding the place of ordeal are faithfully followed by the people 
through all the ages. Xosh, as‘ pointed out by ill be run i, was conduct- 
ed in the most venerable temple of the town. We get many examples 
of ordeals recorded in the historical documents of the Maratha rulers 
It becomes clear from fee.these documents that the parties concerned 
188. Sachau : Alberuni*s India, pp.158-160.
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were required to go to the places known for ordeals* A complete 
list of such, places known for the ordeals is produced elsewhere.
Most of these places are the temples of lord Siva - tallying with 
the recommendation of Prajapati. We have fife already observed that 
the ordeals were conducted under the supervision of the royal 
office. Muslim rulers did not object to this Hindu method of 
judicial investigation. Their influence on the method was however 
not warranted. It is interesting to note that the’vicinity of 
gods1 recommended by the Dh.writers is extended to the holy 
Muslim places also. Jumma Masjid is one of the places known 
for the ordeals given in the list.

The recommendations of the Dh.writers have gone down 
to the various tribes of India. We have seen that JCat. has recomm
ended Indrasthina as one of the places. It is interesting to note 
that a person accused of adultexy in Travancore was permitted to 
submit to the ordeal of dipping hand in boiling ghee at the temple 
of SacTndram. (This temple derives its name for Indra, who accord
ing to the legend had illicit intercourse with Ahalya, the wife 
of Gautama-Rsi and had to undergo this form of ordeal). In Malbar, 
if any Brahmin was suspected of theft or co-habitation with a 
woman of low caste, he was sent for a trial by an ordeal to the « 
pagoda Sujjindra.(skclndram). If a Hair was in like manner suspected, 

he had to submit to the ordeal in the fort of Balipatnam. If a 
Bh&L is suspected of any crime such as theft or adultery he is 
brought before Panch. Prom these various examples we are able to 
conclude that the Dh. details were very faithfully followed by the 
people and were brought down by tradition quite upto the modern 
times.
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(4) ffhe oases for which the ordeals are recommended s

2he sole aim of the judicial proceeding is to investigate 

the truth and dispense justice* The dispensers of justice, there

fore, have to take into account any factor that may help the inves

tigation and resort to any means that would lead them to establish 

the truth. A legal dispute should ideally be settled by means of 

witnesses, says Gautama, but the truth may be established even by 

means of oaths, he points out. Apastamba declares that if the 

human means are not sufficient and the doubt persists, other circum

stantial evidence or the divine method of testing the accused 

person may be utilised.

Before we go into the details regarding the cases for which 

the ordeals could be used, it will be proper for us to take a 

general review of the kinds of disputes or the titles of the law 

discussed by the Dh.writers.

We must firstly know what is a crime or an offence. A crime 

may be defined as an act or omission that breaks the law and is 

subject to punishment. But all kinds of breaches of law are not 

crimes'but only those which are deemed to be menaces to the condi

tions of the existence of society, while others may be termed as 

wrongs.

The titles of the law are the various sorts of offences in,, 

which the aggrieved persons can go to the court of law to seek 

justice which can be dispensed to them after proper legal investi

gations. All such cases would be opened only after a regular plaint 

from the plaintiff.
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But there are certain offences of which a king can take 
cognisance on his own motion, These are discussed by the Bh.writers 

under the heads of Aparadhas, Padas and Ohalas which are respective

ly 10,22 and 50 in number; the ten Aparadhas, according to lar. 

are i disobedience of king’s order, murder of a woman, confusion

of Yarnas, Adultery, theft, pregnancy from one not the husband,
180abuse and defamation, obscenity, assult and abortion. They were 

called Aparadhas because they were the cognisable offences puni

shable under the act. The 22 Padas were ripping open an animal’s 

body(with a sharp weapon), destruction of growing crops, incendia

rism, rape of a'maiden, concealment of treasure-trove, grazing 

cattle over the field of ®aother, destruction of public garden, 

poisoning,high treason, unauthorised breaking of royal seal, divul

ging the secret line of kings policy, releasing' from jail a prisoner 

appropriation of taxes or fines to be levied to the king and so on.

The fifty ehalas are mostly the breaches of etiquette before the
190eyes or in the presence of the king.

The Bh. writers have divided various types of disputes into 

16 titles of law. These are mainly divided into two - the civil 

(Bhanamula) and the criminal (Himsamula) •

Biscussing the evidential value of the ordeals we have 

seen that the Bh.writers have repeatedly stressed the need for 

using a powerful proof and have pointed out that the ordeals should

189. j # fyxrT
1 5T^2TT?Trr?r ^ /|

1 SLtt- cjica-fOL>j f»-£3 • VP 3*7

190. Kane,Hist.of Bh.Vol.lII pp.264-66.
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never be given preference to the human proofs* Ordeals could be 
used only in the absence of the human proofs i. e* when they are 
either not available or not sufficient to throw light on the dis
pute under investigation.

These are generally the criminal cases in which attempts
are of ten-times made to destroy every sort of evidence, These
are the cases such as adultery, theft, heinous action or plotting
against the king. A king is advised to make a very free use of
ordeal in all such cases. It could however be used with advanta-

191ge in the Civil cases also* ^
/

Nar. therefore points out that the crimes of confused 
nature such as those taking place in forests, in a lonely place, 
at night, in the interiors of the house and the cases of conceal
ing depositss or of heinous actions should be tried with ordeals.
He further points out that ordeals are recommended in the easels
of the doubtful character of woman, thefts and heinous actions,

192or in all cases of the denial of monetary liability. v

Kat. observes that the cases which could be decided by 
human proofs must not be tried with the divine proofs and vice- 
versa i.e. the cases which are to be decided by the divine proofs 
should not be investigated by human proofs. The cases which are 
particularly recommended for, the trial by an ordeal are (i) all 
heinous crimes of very grave nature* (li) the charges of assault 
and abuse or defamation, (iii) matters arising from the use of 
force, (iv) persons committing acts under concealed identity(i.e. 
by wearing masks etc. (v) all kinds of highly sophisticated crimes.

192. Har.241-242.
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(vi) Gases concerned with the life and death of the person. ^

According to Br*f ordeals should not he used in the cases 

of abuse or defamation or of immovable property, while it could be 

tried with good efforts in all the four kinds of heinous actions.

It must be used for the treason and heinous acts. The offenders 

such as the forgers of gems, corals, or pearls, one withholding 

deposits, a murderer, an adulterer must invariably be tried by 

means of ordeals. In all charges of great sins or misappropria

tion of deposits, the king should try the cases by ordeals even-
194though there might be witnesses.

■ I

'•According to Kat.and Pit., all disputes regarding the
195immovable property should not be tried with ordeals.

If we analyse these details, we find that the ordeals 

are principally used for the criminal cases. Br. and Pit.have 

denied its use in the cases of immovable property or the cases 

dealing with land, while Kat. gives other civil cases also in 

which the ordeal is denied. But, as the commentators point out, 

this should not be taken as a very strict denial. These are the 

cases in which human proofs i.e. witnesses documents or possess

ion are generally available and the ordeal therefore naturally

becomes inapplicable. But if the human proofs are not available
196in such cases ordeal can be used without any reservation.

;

193. Kat.224,229-232.
194. Br.4-7 
105. Kat.240.
3.96. fcrcforrky /giSTrT-

w-
-rtZZtr&Sf ^z>2A\~LZ>ar)r<=57Trf l^feb'd^T-

r^T%T^n'^n.TTttvc I hJ-. j£-<=\<s .



150

Eat. has in fact clearly pointeiout that the gravity of charges 

in all such cases should he valued in terms of gold and a proper 

ordeal should accordingly he tried for it. KSt. and Br. have 

given tables showing the values of the offences of Apahnava 
(denying monetary liability) and Apahara (doing away with money) 

for which a particular ordeal could be applied. We find, in the 

Maratha records, a number of civil cases of various nature being 

tried by ordeals. Boundary disputes were particularly tried by 

ordeals.

We shall discuss here the cases that are particularly 

recommended for trial by an ordeal.

(i) Sandigdh^rthe * In the cases of doubt i.e. when the human

proofs are not available or if available, they are not 

sufficient. She IMS Bhasya explains it as the cases of

theft as well as those regarding the persons who are
197facing false charges.

(ii) Irpadrohe s In the cases of treason. This has been expla
ined by Apararka as (a) attempt to kill the king (b) 

smuggling the royal money or women, (c) allying with the
1 qoenemy (d) leaking out the secret policies of the king. ^

It must be observed that all these offences come under the 

10 Aparadhas or 22 PadaS and are supposed to be very grave. 

King is asked to make a very free use of ordeal in all 

these cases.
197. tfti<rfijrczrrg'crf^n&'fir 
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p /tk w? * jy- *f$JRrv7/V' «*■c,3 j | <if- '<* i •; I
(lii) Abhisape : The cases of grave charges. It il\ ':

hy SO as uttering a sinful speech which is a Mhd, of ^

' x.. yParusya (i.e. the cases of abuse and defamation) ^AccnnidEng 

to the SV it may mean threatening to kill, while fee 
Apararka explains it as killing a Brahmin.'1’^

(iv) Mahapapabhiyoge « See under Mahabhiyoge. The Tivadacandra 

observes that the ordeal should be employed particularly 

in the cases of Mahapatakas,(even if there b£ proper 

witnesses) just to establish the higher innocence of 

the person.

(v) MahSbhiyoge s It has been explained, in general by

Mit. as the cases valued for more than 1000 Panas.(accord

ing to SC, for more than 500 Panas) while Apararka and 

?isvarupa take it in a broader sense i.e. the cases

valuing more than 1000 Panas as well as the cases of

_ 0. 201 grave sxns.

199.0=0 srf^tTw- ■qTwr^'T•CTvrc i rT^r Tprsfevnc/
(sc \> 93 Co ^T#vp=r£r ( a

a oo. 5?4TMWT/Pr^r ft #-<*$■ eft af: fyuh^ |

\J\Vc*. oLck c_ol qUat^d. 6-j- 33 j=-2-2-6 .

2. <31 (■*; J^&Ti*t-^T^ctT<rf('a§yTC— <7r/p£C qv7^£>ff .£f4^«r

K-^),a>> zrw ^iii9r^f"^r r^prrr^w q^^rm-fT/f-
mr&krs& v i$t v)? n}( sc 2.3*0 j 

co TtsrjZfcirfr xtmrfrqyrznSi-qYhltlV's'va. ^■irqsyyj 
- Hirqrcr^iQ^prt «rr s-iT^nrt #£n1 (a^<v^-^Ha <m



152

It will thus appear that Hit. essentially takes Mahabhiyoga 

as all civil disputes of grave nature, while Apararka includes 

Mahapat&kas also, which normally do not come under civil or 

criminal law, though many of them happen to be cognisable 

offences included under 10 Aparadhas given above and could be 

classified under criminal offences o£ theft, adultery and hein

ous acts, The Mahapatakas have however a distinct aspect 

other than the legal one i.e. the sin committed is to be 

washed by various expiations. Ordeal can be resorted in the 

cases of such guilts obviously for self-purification.

(vi) Steye s Theft means depriving a man of his wealth 

cladestinely or openly. It is of three kinds according to the 

value of the thing stolen i.e. trifling, middling and grave.

It appears that ordeals were particularly recommended to 

detect the cases of theft* MS Bhasya*s explanation of the word 

Sandigdharthe given above makes it clear that the eases of- 

theft were principally dealt wlth/tes ordeals. We find that 

Tandula and Taptamasa are the two ordeals particularly recomm

ended for the cases of theft. It will be clear from the tribil 
account collected in the Appendix-I, that most of the Indian 

tribes employ ordeals for the detection of theft%(and adultery). 

It is interesting to note that theft and adultery are the 

principal charges for which ordeals are used by the Indian 

tribes s ^his, in fact, appears to be the world phenomenon, 

because almost all the countries of the world are found pract

ising- ordeal for theft and adultery.(x§ Vide IRE for the use of 

ordeal in various countries). '
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(vii) Strxham Sllabhiyoge and Paradarabhimarsane. : for the cases 
of adultery and infidelity or the doubtful character of 
woman.
Investigating the chastity of woman by means of an

ordeal is a universal feature. Use of ordeal for this purpose
202is particularly recommended by Har. obviously for the reason 

that no human proofg can satisfactorily prove the chastity of 
a woman. The provision by the Dh.writers has however a long ' . 
term, grasping effect on the Indian mind» which is enhanced also 
because of the illustrious example of SIta clearing her character 
by entering into fire. The Indian tribes often resort to the 
ordeal for this purpose (Tide Appendix-I)•

(viii) Sa£kasu - Ordeal is an ideal means in all cases of 
doubt - it is helpful in the legal matters when the ordinary 
means fail, while it is helpful In clearing doubts regarding the 
character of an individual. Kosa is particularly recommended 
for the charges of suspicion.

/(ix) Ti^uddhaye or Atmavis'uddhaye s We have already observed 
that the divine means can be used for the legal purpose as well 
as for the popular one such as self-purification. Ordeals could 
be resorted to on personal grounds in which there is no litigation 
as such, but, in many cases self-purification also does not 
remain purely personal. It has to be proved in the public inter
est. Kat quotes the view of Biurgu that persons facing public 
scandals should be tried by means of ordeals (such as Tula ete.fG^

202. Nar.242.
203. Xat.413.



Br. points out that a wise person should, in the cases of the
o

charges of the greater or inferior sins, purify himself in the 

assembly, lest he may be considered as one connected with such

acts* 204

In public interest, therefore, we find in ancient India,

that a person joining a post of higher responsibility used to

clear his character- by undergoing an ordeal. ’Madras Epigraphy

Report 1915-1916 gives following interesting details regarding

the working of the village assemblies.- in presenting accounts

for audit by the assembly, each of these was to undergo ordeal

of holding red-hot iron in his hand. If he come out safe and

hence also pure, he would be presented with a Bonus, of one

quarter of .the surplus. If on the other hand, he burnt Ms

hand and hence was in default he would be fined to Kalanju
»20*5without of course further bodily punishment.

Ordeal is recommended not only for clearing ones 

character but also for establishing one! trustworthiness 

(Vi^vasasandhane). This is particularly nedessary in all joint 

undertakings and the concern under partnership(Kriyasamuha- 

kartrtve) and may help in the disputes regarding the inheritance 

(Rikthinam Vibhage). Kosa is particularly considered most 

suitable in all such cases.

204. w*<7TthTr*frvrw vr?i.ws/^TW^c^RTr •stj’-ht rf f4ji 
&Wr*n%-*T4nfezf S^iTI!

205. R.K.Hookerji t local Govt.in ancient India p.184
206. Eat.415-
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(5) Ordeal aa a method i

(i) Ordeal, a means to an end#

After the inclusion of the ordeal as a means of proof

in the lawbooks, we find that rules regarding its procedure

are made more accurate and precise. Strict adherence to these

rules for the execution of the trial is extremely necessary.

Even the slightest deviation from the rules mentioned by the

Sastra might.result into the failure, of the trial. The ordeal

must therefore be executed^according to the sastra laid down,
207otherwise it may not be able to achieve the desired goal.

Ordeal comes under evidence( i.e.Sadhana) * An important 

idea that has thus crept in is that the ordeal is afterall a 

Sadhana meant for achieving the Sadhya. A natural corollary 

that can be derived- is that the Sadhana can be tried again if
* o

the Sadhya is not achieved. Kat. thus recommends a retrial 

of the ordeal if it fails to achieve its object.

The ordeal might fail because of various reasons i-

(a) The trial might not have been executed strictly accord

ing to the rules laid down by the Sastra(Ayathoktapradattani)•

(b) The procedure may be followed correctly but the persons 

conducting the trial may not be duly qualified i.e.the ordeal, 

the Sadhana, might not have been handled by proper persons. 

Ordeal conducted by foolish, greedy or wicked persons is bound 

to fail even if the whole procedure is followed correctly. 
Xlathoktlnyapi Murkhadibhih dattani)208

207. Kat.439
208. Kat.438
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We therefore find that theare writers stress that the 
ordeal must he conducted by the presons expert in conducting 
the trial (Divyavisaradaih). Every minutest activity of the 
trial is to be carried out by an expert, e.g. In the fire

iordeal, one is required to heat the iron-ball. Heating of the 
iron must be done by an expert blacksmith who knows the tech
nique of heating iron and who has got previous experience of 
its kind. Similarly we may require expert carpenters, braiziers, ax 
archers, runners, astrologers, priests, medicos and so on.

(e) 2he ordeal may fail because of technical difficulty. 
(Sadhknasya Vyaghate) e.g.(i) the mechanical defect in the 
apparatus used e.g. the balance prepared for the trial may 
break at the eleventh hour.- (ii) Unforeseen reasons e.g. the 
balance may not be able to indicate the correct positions of 
the scales because of a breeze of wind.

(ii) Retrial s
In all such cases, the Dh.writers have allowed a 

retrial.
We find two views regarding the procedure to be adopted

in case of a retrial. According to some, the whole procedure
right from the invocation of Dharma should be undertaken a fresh,
while according to others, the general rites preceding the trial
need not be repeated again, only the trial part of the ordeal

209should be conducted again.

Ordeal can be retried only once and not again and again.
If the person fails second time in the retrial thus granted,

209. Vide f.n.312.
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y mhe is supposed to have lost the ease.

(iii) No ordeal against any other ordeal i

in ordeal can be tried again if it fails "because of the 
various reasons noted above, but once the decision is reached

211at, it stands final. No other ordeal can be tried against it.

(iv) Ordeal.: She.. General.B.ro cMura i

The procedure of any ordeal can, in general, be divided 
into following heads - (a) The preparation required for the 
trial. (To) The rituals i.e. invoking Bharma and other deities 
and offering them oblations, (c) ffjying the Sirahpatra - a 
leaflet containing the charges for which the person is tried.
(d) Conducting the trial, (e) Declaring justice, (f) Offering 
felicitations to the innocent and awarding punishment to the 
guilty person. These points are discussed by us. in the follow- 
ing chapter.

(v) Ordeal i Social belief or the Public Opinion :

Dh.xvriters have discussed all the technical aspects of 
the ordeal i.e. its utility, rules of application, procedure' and 
so on. It is however possible to get an idea regarding the 
social belief or the opinion of the people in general regarding 
this method through the casual remarks made or the discussions 
undertaken by these writers.

210. cT«t I 0i^r<r l ^nThTcfrtf)

VN t> /65.

211. Anirdistakartrkavacana»5.
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(a.) Authority questioned *

Sight from Manu, we find that the Smrtikaras have dis

cussed the origin of the ordeal and have tried to support it with 

a reasonable sanction or a proper authority.

The ordeal should be accepted, points out Manu, since they 

are known and practised by great sages (like Saptarsi etc) and gods 

(like Indra who undertook various oaths to clear the charges leve

lled against him with reference to Ahilya) since very ancient 

times. .Vasistha also undertook such oaths before (the court of) 

Eing IaiHavana. ITatsa also, charged by his step-brother, was not 

burnt by the Universal Witness (Jagatah spasah), the fire_,in the
pipEire ordeal.

Br. and Bit, point out that the ordeal has been created 

by Brahma and is practised by gods and great sages(or the thought

ful persons)

These sentences are explained by the commentators as the
P14.Arthavada sentences meant for. eulogising the ordeal* These 

statements are, however, also directed against those who question 

the authority of such trials,.

Vi^varupa takes up following discussion in this respect.

The Purvapaksa objects to the discussion of ordeals in the Smrti 

texts. *fhe provision, for Divyas appears to be without proper 

authority1, says the objector. It cannot be supported by the

212. Manu,. 8.110 ,116.
213. Pit.2.
2-^4* 2acfej|4)32] <£ZT <371 Mo-vim. g -/I o
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Pratyaksa( and other proofs of knowledge) nor could it become 
the subject of Sppfci, because Sruti does not aim' at giving 
readymade formulae, such as 'particular means could achieve 
particular ends.* If that is the case, how is it that the 
^ruti recommends yaga for attaining Svarga? - counter objection*.
The answer is - the point to be stressed here is not that of 
a particular means leading to a particular end. The scriptures, 
in fact recommend Svarga as a Kartavya, sacrifice comes in since 
Svarga cannot be attained without it. %e ordeal can be supported 

by the Vedas since it is meant for purifying the person#.

Should, then, ordeal be treated as Prayas'citta (which 
is recommended by Sruti as a Kartavya) meant for purification? - 
Yes, but that can be only one aspect. There is a difference

tbetween the two. Prayas'citta is a purificatory rite meant for
observance only and is. limited to the self* There is no legal
dispute about it. The ordeal can prove legally that a person
is pure (innocent) and not guilty (Adust avyavahar as id dhii). The grse-fcig

/ - 21*5practice of ordeal can thus be proved by the Sruti pramana.

(b) Suspicion regarding the Validity of the trial •

The ordeal cannot be supported on rational grounds. In 
fact, they can’t work at all. How is it possible, asks the 
objector, that the fire will not burn or the water will not • 
plunge the person even if he be innocent? The great elements 
(Mahabhutini) do not deviate from their natural course of action.

2l5* Vide Visvarupa on Yaj.11.113.
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Secondly, an ordeal may “be found violating its natural way 
of declaring justice 'because of the uncertainity in the method 
itself or because of frauds. As such, the guilty may escape 
unhurt and innocent may be found burnt. How are we to rely

p«| Cupon these methods?*
tMedhatithi (800-850 A.B.) who tries to evaluate the 

merits of the method on objective basis, has to fact abovemen- 
tioned objections of the Purvapaksa. Before we go through 
the answers given by him we must point out here that the ob
jections raised here by the Purvapaksa are not just of kind 
of those undertaken for Slstric discussions, but are real,, 
reflecting the general feelings of the prehigm people of the 
time. We can conclude this on account of similar references 
available in contemporary literature. The objection raised by 
the objector is very nicely reflected by Bhavabhuti In his 
famous Uttararamacarita in a speech uttered by angry JanakaKL
questioning the authority of Agni to test the chastity of his 

21?daughter Sita.

As regards to the first objection, Medhatithi points 
out that the question posed is simply inaginary. The ordeal 
has worked efficiently in the past. There are historical 
examples of ?atsa and others who have tried such tests with 
success and the trials have served their purpose of deciding 
the truth.

As far as the question 4f violating the natural way 
of declaring justice or that of fraud is concerned,Medhatithi 
216. Medhltithi on Manu 8.116.
23*7. / u.^ ^ Tv:-^-Afr-
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points out that such, violation or fraud is always rare# That 
is not 'the natural phenomenon of the test. We must know that 
every rule has its counter-part i.e. possibility of its being 
violated. Perception has been accepted as a means of knowledge 
inspite of the fact that there can be a-wrong or defective 
perception. We can only say that, a rule cannot violate, that . 
which violates cannot be a rule or the method that is accepted.
A Sapatha cannot violate} that which violates cannot be a 
Sapatha* How, we may find apparent contradiction in the result . 
i.e. the guilty may come out unhurt, and the innocent may be 
convicted, but this should be explained as follows i The guilty 
may come out safe in the trial becuase of his many pious deeds 
in the past birth. The innocent may, likewise, be convicted on 
account of his sins(Dosa) in the former births. Afterall, the 
results of our deeds in the past births manlfiest by dictating 
themselves in mysterious ways.’ As far as fraud is concerned 
we must npte that such frauds are not natural with hhe trial 
and that other proofs such as witnesses etc. also are not

p-| Qfree from frauds#

We thus find that the Dh.writers have brought out' object
ively the merits of this method before masses and have tried to 
affirm their faith In this useful means of proof. The suspi
cion of the people regarding the validity of the trial and the 
faith reinvoked and confirmed in the minds of the people by the 
Sastrakaras, is also depicted hy Srlharsa in his BaisadhTya- 
caritam2^
218. Medhatithi on Manu#8.116. " ——
219. BaisadhTyacaritam s22H>g7
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(C) Fraud (Kuhaka) *

file Dh.writers have, with growing concern, cautioned and 
advised the king to act against the malpractices creeping in the 
trial. There can he a fraud in the trial in two ways* through 
the person conducting the trial and through the person undergoing 
it. The Sastrakaras have asked the king to hold 111 trials
conducted by unauthorised (i.e. other than Pradvivaka) and

0

unqualified persons (such as foolish saadfc or greedy persons) as 
void. The trial is rendered void if it is undergone by deceipt- 
ful person. The word Kuhaka has been explained by Asahaya as a 
person who brings the whole situation under the influence of some 
mantra or medicine (and thus aullifies the effects of the trialjf 
Kkh. points out that the person holding steadfast the effects 
of the trial through black magic(Asurakaih mantraih) are the 
worst thieves or the thorns of the society and should be sternly 
dealt with by the king. They should be expelled from the kingdom, 
The person who takes false oath goes blind in the house of his 
enemy. The ill-thought person opens the door of Baurava hell 
for himself, the Purina points out.

(P) Is more useful.must be U3ed with reservation i

Asahaya|jis probably aware of the limitations of this other
wise very useful method of deciding truth. He therefore advises 
people to protect, it from its cheaper use. Commenting upon a 
stanza of Uar. who mentioned at one place only two proofs-witnesses 
and documents - to decide doubtful cases of the quarreling liti- 
gents, Asahaya points out that the sage has recommended here

T>k os2 21 • Kill *
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only two proofs - witnesses and documents - for the purpose, 

but he has not recommended the third one i.e. the ordeal even- 

though it has more merits simply because of the fact that liti

gation in courts, is a matter of common place occurance, going 

on like a flow of water. ,It is of varied nature, divided into 

eighteen titles of law in which justice is required rather imme

diately for which quick and easy methods like witnesses and docu

ments are always good and beneficial, The ordeal has an elaborate 

procedure and is to be used tot higher purposes only. It results

in more serious punishments. These trials are thus required to
222be used with reservation.

(e) To undergo an ordeal - a Socio-religious duty .gives -prestige.

^ukraniti stresses the Importance of this method by point

ing out that it has been accepted by the seven sages to purify 

themselves and is resorted to by Yasistha and others. The person 

who does not accept or agree to undergo the ordeal out of self

pride is in fact stealing(destroying) Bharma. Gods take away . 

the merit(Bharma) and money(Artha) of the person- the Brahmin- 

who with his poor knox^ledge (i.e.self ignorance) is not prepared ■

to undertaken an oath evenwhen he is required to do so. On the

contrary, if a person desirious of self purification offers
k±®42IL. cbWr 4^2*7

*£?r« rR-^r & f^iiT^fezr fc
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himself promptly(atandritah) to this method of investigation

, b

and comes out successful, he attains fame(in this world) and
22^3bliss in the heaven.

Dh. writers classify ordeal under Dharma which gives 
divine justice. It declares innocence - par excellence - of 
the person who uhdergoes it successfully. These writers ask the 
king to felicitate the person who is successful in the ordeal.
It thus becomes a matter of prestige for the person undergoing 
the trial.

Conducting the ordeal is also a matter of prestige for 
the king himself since that is an act promulgating Dharma.
Zing- Madhavavarman (575 to ,600 A.D.) of Ti^vakundin administered

9 J»

various ordeals from this point of view. Gandrika (or OandraVatT) 
the queen of LaksmTdhara of the Hat ta family proved her chas
tity through ordeal. Persons joining higher posts offered to 
undertake ordeal in public interest. We get many historical 
examples which show that the persons have willfully offered to 
undergo the ordeal which has become a matter of prestige for 
them. Tribal information also points out that the person under
going ordeal successfully attained prestige in his society.

(6) Judgment derived from the ordeal ;

We have seen that the legal procedure is divided into 
four stages i.e. Bhasa, Uttara, Eriya and Eirnaya. After the 
case is admitted in the court and due reply is sought from the 
defendant, the judge, alongwith the other members thinks of

223* Sukra.JV}72-«-7^9
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■She proper evidence required, evaluates the evidence that is 

produced and releases the judgment.

The Judgment or hirnaya is of four types i.e. based on 
Dharma, Vyavahara, Oaritra and Irpajna or Raja^asana2. Each 

of these is again divided into sub-varieties and is always 

powerful than its preceding variety. Thus Vyavahara is power

ful than Dharma and so on.

Dharmanirnava -

The Dharmanirnaya is essentially based on truth i.e» it 

is the nirnaya in which the wrong doer admits his,guilt or wrong

doing on his own accord and the plaint of the plaintiff is met 

with without his being required to undergo the proceedings of 

the court by means of evidences etc. It is also a Dharmanirnaya 

when the judgment is derived by an ordeal, because in ordeal

also the main idea is to encourage the accused to tell the
cmtruth and his own initiative.

Vvav ahi.ranirna.va -
O

The Vyavaharanirnaya is one in which the litigation is 

fought out in court by citing witnesses and other proofs. Obvi

ously in this nirnaya( aa well as in the.two varieties fallowing) 

the truth is derived on the basis of the evidences available.

.Oaritranimava -
a

The Oaritranirnaya is one in which the decision is mainly 

based on the usages of the country, village or the family. Oaritra 

also means circumstantial evidence or a Hum anumaha. It will

224. Br. a
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appeal? that usages are means of decision in certain cases 

apart from the question whether they are supported by the 

Smrtis.

3&lagflgflaa -
When the king issues in matter of dispute an order 

which is not opposed to the Smrtis or local usages and which 

is thyought out as the most appropriate one by king’s intell

ect or which is issued to decide the matter when the authori

ties oa each of the two sides are equally strong it is a 

decision by Royal command.

* Trial by ordeal was one of the principal features of 

Hindu jurisprudence* - observed A.Dubois. The four types of 

judgment discussed above are very helpful for us in under

standing the basic principles of Hindu law, which thus stress 

the need for arriving at the truth at the culprits’ initiative- 

the ethical truth reflecting the inner conscience of the 

culprit - the concept on which any law should be based. The 

legal truth as contrasted with this Dharmanirnaya is afferall 

a matter to be adjusted - befitting the goals and ideals that 

are considered to be necessary and fit for making it possible 

for a human being to live an honourable and justified life in a 

disciplined society.

Dharmanirnaya, which, comes first, is the ideal concept, 

most desired to be achieved. Mundane needs are however primary 

with the human existance itself and are always satisfied with 

preference to the desired ideals. The Hindu jurists have,as
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we have seen above* always given preference to the Vyavahara- 
nirnaya - the judgment based on human proofs - but they have 
never lost sight of the ideal* the Dharmanirnaya - for which 
ordeal is adopted - a method firmly believed in - a deep 
rooted custom of the people* by the people and for the people.

technical aspects -
We have seen that various aspects of ordeal are made 

more clear and accurate after developing it in its full legal 
context. Following points of legal accuracy may be noted with 
reference to the judgment derived from the ordeal*
(i) ^irsaha - We have seen above that the person making alle-

8

gations, insisting upon the accused’s undergoing the trial -
4

should assure by means of £&rsaka, a .bond, that he would bear 

the responsibility of punishment, in case his allegations are 
proved to be false. The fosaka is thus important which helps 
the judges to take'action against false allegator.

(ii) Mantras recited - We find that the Fradvivaka who conducts 
the ordeal and the accused person who undergoes it, address the 
deity of the ordeal with various Mantras, fhe former asks the 
deity to act in a particular way if the person to be tried is 
innocent and do it otherwise if he is guilty, fhe accused person 
also, on his part* requests the deity to declare its wishes in 
the said manner. It is important to see that the Mantras . 
addressed by both, the Fradvivaka and the accused person contain 
the signs of the success or the failure that are to be considered 
for the judgment, and the individual declaration of the same
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by the two parties i.e. the persons conducting the trial and 

the person undergoing it - is of utmost legal significance.

Such - individual declarations have mutual binding over them.

The person undergoing the trial is thus legally bound to accept 

the result of the trial.
/ \ / J(iii) Sirahpatra - A letter known as Sirakpatra is tied on

• *

the forehead of the person undergoing the trial 

following matter *-

It contains

(a) The actual charge for which the person is tried.

(b) The famous stanza AhaSfca Hatrisca Ubhe Ga Sandhye etc. 
which in short means that all the universal things are 
watching the deeds of san etc*

(c) The Mantras with which the person addresses the deity 
of the ordeal. These mantras contain the signs of the 
success or the failure of the trial.

The ^irahpatra thus becomes an important legal document . 

which helps the Judges in interpreting the results of the trial. 
Introduction of slrahpatra advances the legal status of the 

ordeal. It speaks of the high legal accuracy iirith which the 

instrument of ordeal was utilised and interpreted.

¥e find many historical examples which show that the 

rules given by the Dh.writers were followed accurately by the 

people. During the Maratha period, the letter thus tied on the 

forehead of the person was known by various names such as 
Bhasapatra, Bhakhapatra, S*iropatra# Chirapatra or BhalaPatra.

225* It must be noted that a similar perchment was tied in 
Greek ordeal also. (EES Yol.IX pp.s'Zf )



i 169

The statement mentioned in the latter was interpreted very
accurately and the ox-deal thus tried was supposed to prove

226only the fact' which was mentioned in the statement.

(iv) The result to he watched by many -persons -

Dh*writers insist that the ordeal must he conducted
publicly. ®he digests point out that it should be executed
in presence of many persons. The Icing is asked to appoint
experts 3n ordeals to conduct and inspect the proceedings
of the trial. Besides these officials, we find that learned
Brahmins, respectable dignitaries - persons who are pure and
without any greed( or self interest) - who witnessed only
facts, should be invited to witness the execution. These
persons should report their observations. The king should
release the judgment prepared by the Pradvivaka on the basis

227of these observations.

The Jayapatra should, according to the Bh. writers 
contain brief statement of plaint, reply, evidence produced 
discussions therefore, arguments, Smrti texts applicable 
opinion of the Sabhyas, decision and relief granted} should

226. Vide the ease of Kanhojirao Shirks VS Deojirao Shirke 
quoted in Chapter VII.

227- Pit. 60-61
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aksuid
p pQete«3rd be signed by chief justice and bear royal seal*

Felicitating the innocent, -punishing the convicted S

She king hhould decide the judgment of the ordeal on the 
basis of the signs of the success or failure in the trial, 
discussed by the M^trakaras.[We have discussed the®! signs 

of the success or failure of each of the trial in the following 
chapter].

Accordingly^ the king is advised to give the Suddhipatra 
(document declaring the innocence of the person) to the innocent 
and felicitate him with due honour. He must he adored by offer
ing Sandle-wood paste, garlands, garments( and other presents) 
to him.

228. Jayapatra granted by Hindu court of Mithila in Saka 1716 (1674 A,P.J strictly conforms to the rules of procedure 
laid down in the Smrtis and Nibandhas and is coughed in' dignified, technical and scrupulously formal language. It 
related to the ownership of a slave girl. Plaintiff at 
first made default in appearance, the judgment notes 
this and also refers to the restoration of the suit. •
The defendant raised an objection that single witness 
to prove the matter was inadmissible. This objection was upheld. ™hen plaintiff prayed that he might be 
allowed to undergo an ordeal, but his request was dis
allowed as human proof was possible and plaintiff ultimately lost his suit. The judgement is written and 
signed by Sakalami^ra who was the chief justice and is 
addressed to other members of the sabha called Dharma- 
dhyaksas and Pandits, seven of whom express their concurrence (Sammati) at the top of the documents.
(Kane - Hist.of Dh.Vol.III p*38l)



The guilty person should be punished according to the . 
rules* Punishment for the person whose guilty is proved through 
an ordeal »in general consists of the payment of fine and banish
ment from the state. All the writers point out that the person 
convicted in the ordeal should be banished after recovering 
due fine from him.

Kat. gives us the amount of the fine to be paid by the 
person convicted,which according to him should be adjusted acco
rding to the method by which the guilt of the person is proved. 
Thus, if the guilt is proved by the Poison ordeal, the person 
has to pay 1000 (Panas), for water ordeal he has to pay 600(Panas) 
for Agni 500, for Tula 400, for Kos'a 500, for Tandula 200 and 
for Taptamasa 100 Panas. This specifies the special fine to 
be paid on account of defeat by the ordeal in addition to the 
fine laid dox»m for the defeated party by Manu, observes Dr .Kane. ?

Vrddhaharita recommended physical punishment for the
*

person convicted in the trial® According to him the tongue of
250the person must be cut if the ordeal declared his guilt.

Kat. has asked the King to recover 50 Pajp.as from the 
251innocent person. SO observes that this should refer to the

person whose innocence is proved through ordeal. Dr.Kane
explains in his notes that the 50 Panas that the innocent person
has to pay is not a fine but is in nature of return (modern
court fee) to the state for the services of judge etc.
229. Kat.460-61 and Dr.Kane^s notes on these stanzas in 

KatySyana-Smrtisaroddhara•250* Vpddhaharita*»l.
231. KSt.459.
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(7) Divination in Dh.ordeals -

Ordeal is a method in which the judgment, is declared through 
divine agency. Principle of divination is thus found working 
at the basis of the trial. Discussing the omens and portents 
of the Iridian people, mainly drawn from the Kaud'ika Sutra, 0.1.

' • Bolling points out following general features of the vedic divi
nation.

(i) A religious or quasi-religious ceremony is necessary to 
impart efficacy to the apparatus.

(ii) She general principle upon which most of them rest is
the idea that an association being established between 
two questions, the answer td the one will be the answer 
to the other or that the person can answer both correctly 
who can answer one correctly. This is but a particular 
application of the fundamental principles of magic that 
the part may be substituted for the whole and the objects 
connected in any way eventhough nerely by an association 
of ideas constitute whole....  In some cases the ±i indi
cation of success is the occurance of what we would term 
a miracle. This idea is employed in serveral forms of 
ordeals.2*52

Ordeals in Dharmasastra are fully influenced by the chara
cteristic features of the Indian Deities and the science or the 
procedure of worshipping(Pujavidhi) them.

(i) Before worshipping any deity the person is required to
purify himself. Ihe person undergoing an ordeal is also

_____________________________________________ ______  __________  _j_ _ ___ ___________ _______________ _

232. IRE Vol.Hj.-**-9
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accordingly asked to observe various purificatory rites 

such as observing fast, taking bath with m&± clothes on 

and so on. Pradvivika who conducts the trial also should 

observe these rites.

(ii) Dharma is the principal deity of the ordeal in general. 

Dharma alongwith host of other deities is invoked and 

workshipped with what we may technically call as Sodas'o- 

pacara puja. It is followed by certain Homas.

(iii) The object of the ordeal is treated as the main deity of 

the particular test that is undertaken e.g. Dhata is the
o

main deity of the Balance ordeal. Agni is the main deity 

of the Pire, Taptamasa, and Taptaphala ordeals, Jala of
9

the Water ordeal, and Dharma and Adharma of the ordeal of 

Dharmadharmau. These deities are requested to declare 

their dictates in the matter of dispute that is to tfee 

be investigated. The eulogistic stanzas with which these 

gods are addressed are gradually found increasing in 

number. These gods are described as abodes of truth, 

omnipotent and omnicient.

(8) Stages in the development of the Dh.ordeals -

Method of ordeal was a deep-rooted custom of the people.

It was practised by the people in small groups in which the 

accused person underwent some kind of test. Dh.writers accepted 

it as a means of proof.

Dh. writers give us law which is advanced one. Sven GDS, 

the oldest of the Dh.works known to us,reveals a developed system
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of law. It has been pointed out above that Maskarin th^ 

commentator of (IDS makes an essential difference between the 

legal oaths and the popular oaths. ■ There are no specific rules 

regarding the place of ton conducting the trial etc. for the 

popular oaths. It must be pointed out that the Dh. writers 

accept and discuss only the legal oaths i.e. oaths used in a 

legal suit which is required to be executed at a definite place, 

in a definite form.

Examples referred to by Manu and those available in 

the old vedic literature show that these tests were conducted 

in small social groups as per local conventions.

In earlier times we find that ordeals were conducted 

locally i.e. the accused person used to undergo the trial in 

presence of some persons either in some temple or In royal or 

Brahminieal assembly, but the whole affair was limited to the 

person undergoing the trial, but gradually the ordeal was be- 

combing more public i.e. the king, government or the people at 

large were also involved in these tests.

From the point of view of the form of these methods, 

we find that oath is Just a verbal declaration. It was develop

ing into ordeal i.e. more physical, mos?e concrete. If we study 

the history of ordeals in general, we find that old drastic 

trials have tended to be milder in their forms during the course 

of their evolution and particularly with refersnce to the’Indian 

ordeals we must say that the Dh.writers have actually made them 

as mild as possible®, The discussion of each of the ordeal in the 

next chapter would clearly show that none of the Dh. ordeal is 

that way risky and is humanly safe to undergo. The Indian
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jurists are in fact thus to he credited for a deeper insight, 
who judging the utility of these trials not only accepted them 
as a means of proof hut disciplined them to a standard variety 
which would essentially he safe hut efficient enough to put 
the accused person under a great physio-psychological test*
Right to live has been thus accepted in promulgating these 

o rd eals•

We have seen above that definite history of the evolu
tion of law proper starts in 'India with the emergence and growth 

of king as judge. According to an important amendment made by 
the Dh. writers, the ordeal was handed over to the king. It 

was thus the duty of the king to see that the ordeal is conducted 
properly. This important change is first indicated in the verse 

Sacailam Snatamahuya etc. (Yisnu IX.33»Yaj. 11*97)• XaasiaAy 
Varient readings (deva and Irpa) in this verse really speak of the 

changing state of affairs. All the later writers clearly point 

out that it is the duty of the king to execute ordeals properly.

After taking over of the ordeals by the king, execution 
of the trial becomes a governments responsibility. Many persons 

are engaged and hosts of duties are allotted to them. 4 Experts 
of ordeals’ are deputed and the law is interpreted by its letter. 

Elaborate rules are framed and strict adherence to these rules 
becomes a necessity. This is revealed through the writings of 
Mar. Eat. Ir. and Pit.

0

A king can personally officiate as the head of executors 
or he may appoint an officer alongwith a team of learned Brahmins
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or citizens to assist him. It has been however mentioned by 
almost every writers and'mentioned so repeatedly so as to become
a rule, that the Pradvivaka should conduct all the activities

*

233of the ordeal on behalf of the king.

Religious ceremonies and rituals added preceding to these 
trials form an important stage in the development of the ordeal. 
We have seen elsewhere that the world ordeals are found to have 
been influenced bjr priesthood in general and the Indian ordeals 
form no exception to it. Pit. has elaborated the religions 
aspect .of these methods. Phe religious ceremonies have a natural 
psychological influence on the mind of the person undergoing the 
test. It thus tarns the ordeal into a religio-psycho-legal test.

•. .00O00...
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