"CHAPTER~V

DISCLOSURE IN RESPECT OF ACCOUNTS AND

FINANCIAL POSITION AND OTHER RELATED MATTERS 3

ACCOUNT AND FINANCIAL POSITION

'1-A  BOOKS OF ACCOUNT -3

" At one time, the keeping of account by & company was
considered merely as the domestic affairs of the company-

and its mémbers, but the tendency of modern legislation

has been to secure more and more publicity of the

financial affairs of companies. Publication of accounts

is now insisted upon primarily to provide members with

all necessary infofmatién of the financaial position of the

company in a form that they can understand and secondarily

- »
to put such information, which is, at any rate in large

companies a matter ofkpublid inportaﬁce, at the disposal

of the creditors, empioyees and public at large.1

In England it was not untill 1929 that companies were

made to circulate to their members the profit and loss

account. And it was only by the 1948 Act that a serious

attempt was made to lay down in detail how these accounts
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were to be prepared'énd by the 1967 Act they were made
availsble to the public in the case of all limited

companies.’

In India, the'Companieé Act, 1956 contains number of
Provisions relating to .accounts and audit design, to ensure
that the members of a company are furnished with all
informations relating to its affairs without giving aQay

informations which would be detrimental to the interest

1

of the company.

S0, it may be said that compulsory disclosure through
accounts is. @ method of providing very veluable informat-
ion about company's affairs which the legisiature adopted

aﬁ a comparatlvely late stage._

~ Section 209 makes it compulsory for every registered

company to keep proper books of accounts to record :

(a) All moneys received and paid by the company and
the matters in respect offwhich the receipt_and expenditure

takes. place,

(b) All sales and purchases of goods made by the c

companyi
(c) All the assets and liabilities of the company; and

(d) in the case of a company engaged in production,
processing, ménufacturipg er mining activities, particulars

relating to utilisation of materials or labout or other
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items of costs as may be prescribed by the Central
Government to include such particulars in the Books of

' Account. The object of this clause is to make statutory
prov;sioﬁ for the maintenance of cost accounts in certain
classes of -industry, to make the'efficient audit'

possible,

It may be stated that ‘efficient audit' is possible
only when a system of cost accounting is adopted and

costing records maintained for the purposes.

~ So fér as Cost Accounting is cqncarned'it was observed
thatz_“Cost Accounting is a function entifely different.
from génerél or finanéial accounting.n Cost Accounting
'covgrs a wide range of subjects, with special emphasis on
cost accounting, factory organisation and management,
engineefing techniques, and knowledge of the workiﬁg of
the factories. The Cost Accountant performs services
involving pricing of goods, preparation, verification,
certification of cost facts or data. In a manufacturing
concern, he works out the economical cost of production
and evéluate its progress at each stage of production.’
In mass production entefprises,,he points out wastage of
man power due to ovérstaffiné or‘inefficient}organisation
and indicates the output, the capacity of machines and

layout, the stock position, the movement of stores and
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.
weaknesées.in the production process. The systematic
determination of cost of every single and distinct
process of manufacture provides a continuocus check on
the marg%n§pf waste in the processing of raw and semi-
‘finished materials on the utilisation of machinery |
installed, on man-~power expended and the percentége of
rejéction of finished products, This pin-points also
the particulars process in ?high defects and deficiency
exist, thereby enabling immediate remedial measures being
taken., Costing, in short aims at making the organisation
efficient and économical by providing the minimum of labour
and material and getting fhe full cepacity of tﬁe méchine
output. The cost accountant, thereafter is concerned
solely and mainly with the internal economy of the indgstry,
and renders serviégs essential to the day~to-day mancgement

of the undertaking".

Thus the newAsyatuiory provision for maintaining cost
accountg in ‘certain important classes of industries may,
by making peéple cost conscious, pave the way for its
general introduction in all industriallenterpk&ses; as in
U.S.4. ana help to imprové industrial efficiency ail round

and maximise production.
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The act does not mention the names of books of
account which a company must maintain., It simply lays
down that a company must maintain all such books as are .
’necessary to give @ true and fair view of the state of
affairs éﬁéf£he financial position of the company. Sub
Section (3) ekp;ain\the term proper books of account.
Account books should neither give false information nor
-should they conceal any type of informeticn which they
are’expected to convey. There should be nelther suppression
“‘of any information nor the entering of a fictltious
transaction... néither_suppressio veri nor suggestio falsi.
Tﬁere should be heither active concealment of facts by
a person having knowledée of ﬁhelfact nor suggestion that
é fact is true when it is not true and the person making

.the suggestion does not believe it to Dbe true,

Here attention hay be drawn td‘sub—section (2) of
Section 541 which provides that it shall be deemed that
) proper books of account have not been kept in the case of

any company, if they have not been kept:
' &

(a) Such books‘or accounts as are necessary to exhibit
and explain the transactions and financial position of the
business of the'éompany, inéluding books containing entries
made from day~to-day in sufficient détail of all cash

- received and all cash paid: and
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(b) wheké the business of the company has involved
dealing in goddé, statement of annual stock-takings and
(except in the case ﬁf goods sold by way of ordinary
retail trade) of all goodsxsold and purchased, shéwing
 thie goods ;ﬁd the buyers and sellers thereof in sufficient
detail #o enable these goéds and those buyers and sellers

to be identified,

1 As per this provision the register of stock taking
is also considered as books to be maintained by the

company.

So far as éuh-section (3) is concerned it may be
mentioned that it is based on sub-section (2) of section
147 of the Eﬁélish Companies Act. While making recommend-
ation of the Compény Léw Committee observed that  "Sub-

. section (1),of'Se;tion 130 (of the Coﬁpanies Act 1913)
requirés cémpanies to keep proper books of account
inrespect of matters enumerated im it. There, is, however,
nothing in .the section to indicate which books should be
kept or how they should be kept. ‘In the absenCe:of specific
provisiongén th;s point, bocks of account may well be kept
in a manner which may fail to give a true and fair view

of the state of the company's affairs and to explain its
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‘transaction. We have attempted to f£ill up this lacuna
in the present Act by adopting the provisions of Sub-

Section (2) of Section 147 of the English Act".3

So- far .as provisions of Endlish &Act are concarped it

' may be mentioned that they have been described as most
perfunctory provisiéns regarding account books. Grower
observgd4 that "all the Act says is that the company shall
_keep proper books with respeét to receipts and expenditure,
éales and purchases and assets and liabilities, but what
form of accounting is. ‘'proper' is left to the compény,

so that it may range from the simplest cash book and
ledger to the 50$t compiicated mechenised type. The only
further requirement is that it'must give 'a true and fair
view of the company's affairs and.'explain' its transactions.
It may be thought indicative of the artificial atfosphere
in which we‘are moQing that is apparently recognised that
sometﬁing can bé 'true' without being ‘'fair' and ‘'fair'.
without being 'true', but what is intended is that the
books must show not merely a true story but the full story.
'Upto this point the Ac; probably adds little or nothing

to the common law and equitable obligation to account,
which would in any case bind the directors in their capacity
,.of,fiduciary agents, or to the sancfion of criminal
proceed;ngs against the directors if, on liqﬁidéticn.

.inadequate accounts prove to have been maintained".



499

‘Sub-section (3) of Section 209 is based on line of
. Sub-section ké) of section 147 of the English Act and
‘therefore, it caﬁ be éaid that provisions)of Companies
Act, regérding méintgnance of proper’books are far from

satisfactory.

The Sacher Committee has also commented about the
unsatisfactory conditions of brésent provisions. It has
observed that "“some companiés maintain all or certain
accounts on bash basis. In such casés,‘a true and fair
picture of the state of affairs of the company may not

always be reflected".

It has recommended that "Section 209 be suitably
amended so as to make it obligatory on all companies to
maintain accounts on mercantile system of accounting

only“.5

Right of Inspection

Sub-section (4) confers very important-right on the
" directors, particulé;s in the interest of the m&nority
‘directors. It provides that the boéks of account and

papers>shal{ be open to inspection by any director during .

business hours.

What i1s the nature of this right? Is it a pefsonal

right or a right which can be exercised through an agent?
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" The Bombay High Court6 held that "directors are
entitled to make inspection of accounté‘not only
personally but also through agents. H&wéver, in the
récent case i£ was held‘by the Bombay High Court that
“a diféc£o£ 6f a .company is entitled to exercise his
right to take inspection of accounts and other books
and bapers of the company thoough an agent, provided the
agent gives an undertaking that he will disclose the
information so‘obtained only to his principal. 1In the
second case the Court has regognised only a qualified

right of inspection through an agent.

It may be submitted that both decisidns requires careful

consideration. It may be submitted'witﬁ due respect that

"the right of inspection of accounts is -a personal right

given to the director, as a corollary to the personal
discharge of his function as a directbr. He cannot delegate
fhe right of ipspection to any agent or other person., even
as he cannot depute an agent to attend a meeting of the
Board. He is entitied'to consult anfexper£ in matters .

where he may have doubts.

As the right of inspection is a statutory riéht, a
director who is prevented from or fefused inspection, may
enforce his right through Court. The view expressed by

Slade J. in Conway v. Petronius Cldthing Co. Ltd8.ﬂto the
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leffect that the’:ighf is only & Common Law right and
continue to be so eventhough expressly conferred by a
provision in the Companies Act itself and the enforce-
ability of thé right depends on the discretion of the
“Court as an equktable relief, does not seem to be correct,
at any rate so far as the law of India is conccrned, The
Law ih India nevér recognisedAany distinction between
1eg&l and equitable intgreste@ As early as in 1872, in

2 the Pfivy Council said “The

the case of Tagor v. Tagor:
Law in Indié, speaking broadly knows nothing of the
distinction between legél and equitable property in the
sense in which it was understood whéﬁ equity wasladminist-
ered by the Court of Chancery in Englaﬁd".

10 it was observed

In Seedee Ali. V. Raja Ajoodhya
that in India, there is "but one ﬁind of proprietory
riéht, cali it legal or equiteble you éhoose, which is

‘recognised by the Court, it ié an equity, not divisible

into parts or aspects®.
»

Tﬁe'right of inspsction of accounts is not an absolute
iright. Where on the facts and circumstances it is clear
in any case that there is & reason to believe that the -
inspection is sought for supplying informetion to rival

in business or for any purpose which is prejudicial or
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injurious to the interest of.the company, the inspection
- »

‘may pfoperly be refused.ll'

Where a company has a branch office, books of account

relating to the t¥ansactions effected, at the branch

ofiice must be kept at the branéh and &t intervals of not
| more than three months summarised accounts should be sent
to the company at its registered office, The provisions
of Sube-section (2) is 1liable to be gbuseé with a’§iew‘
to.escape or. avoid proper checking of the.accounts
. discribing an office as a branch office when really it
is only'aﬁ important manufaéturing or producing centre.
In érder to prevent‘£his abuse, section fS) was enactéd
which empowers tﬁe Central Government to declared. an
office not to be branch office in the case of any parti-

cular companye.

(I)> Preservation of Books of &ccount .:

Sub-section (4-A) provides that .the books of account
of e%ery'company togetﬁer with the vouchers relevant to
anyyentry ih such books must be preserved for a period
of not less t£aﬁ eight.years_immediately preceéding the

current year. Here it may be mentioned that simply because
pro%igion is mgde for a statutory minimum period of eight

years for'preservation of bocks of account, it cannot be
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relied upon as an excuse for not preserving beyond eight
years, where questionsArelating to escapement of income
‘arise under the provisions of Tax Laws for the time being
in force. N , ‘ .
. |

Intentional non-co@pliance with the provisions of
this section is made punishable, vTﬁe company itself
is not punishable but only £he persons specified in
Sub;section (6) & (7), i.e. managing director, every other
-.director; managef, offiéers and other agent but excluding
‘bankers, auditors and legal advisers.- Here attention may
rbe drawn to_section 541 which imposes severe penalities

for failing to keep. proper accounts and section 539

which provides punishment for falsification of books.

(II)‘IINSPEéTION OF BOOKS OF ACCOUNT (SECTION 2093):

Power and procedure to inspect books of account of
compaﬁies by'the’Registrar of compénies or Officers of
Government, authorised by the Central Government in that
behalf is incorporated in section 209A of the Act. This
Section was added in thgﬂAct by the Cémpanies(Amendment)
Act, 1974. Prior to the incorporation of this section,
power to inspect the books of account by the Registrar
of companies and other authorised officers of the
Government, was as provided for in Sub—sectlon (4) of
Section 209 of the Act, as enacted originally. The scope
of inspéction under that section was limited to some

extent and as it was not found to be very effective in
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taking proper steps ﬁo prevent mismanagement of the
finanéial affgirs of companies, the Act was amended by
intfoducing a new Section 209A in the place of sub-Section
. {(4), Clauses (b), (c) and-(d) of Section 209 by the
Compan;es(Amendﬁeﬁt)Act, 1974, The reason for this
elaborateiprovision was explicitly set out in the Notes

on Clauses annexed to the Companies: (Amendment) Bill,~1972
which became. the amendment Act of 1974. In the said
notes on Clauses it was stated, inter alia, that " A check
on the peéformance of companies is éenerally“exerciSed.
by'scrutiny of balance sheet and profit and loss. account
filed by them with the RegiStrar who is empowered unde;
Section 234 of'thé Act to call for information and
explanation with respect to any matter to which such
documents purport to,reléte. The compénies Act as
originally enacted, did not empower the Registrar or any
other officer to inspect the Books of Account of companies.
This lacuna was filled up by the amending section 209 (4) .
in 1960.  However, iﬁ terms of section 269(4), as it
stands, it‘is.not obligatory for_a company to furnish
"information of explahaticn which the Registrar or the

[

inspecting officer may require in the course of the

inspection of the books of account and other papers

required by him for inspection.. The object of inspection
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is,ﬁo; only to keep’é watch on the performance of
companies but also to evaluate precisely the level of
efficienc& in the donduct of the affairs of thé company
concerned. The inspection of the books of ‘account will
also~ehable tﬁe~éove:nment to ascertain the quantum of
profits which have accrued but. not adequately accounted
<fo£ taxation purposes, concealment of income by falsifi-
ficaﬁion of'accoﬁnt;, misuse of fiduciary responsibilities
by management for personal aggrandisement, misappliéation
of fﬁnds wﬁile,the industries itself is in a state of
berpetuél‘criées. Such knowledge about &he management of
the business of thé company with ;ntenf to Aefraud the
‘créditors, shareholders and the revenﬁe, or otherwise

for fradulent or unlawful pu?poses would enable the
Government to take effective emergent remedial measures
before the company goes into liquidation and thus not only
save the inddstfy or trade, as such, but also p:e?ent
distress to tﬁe employees and the workers. Thé role of
inspection has to be much.wider and have the object of
ensuring that transactions have been validly entered intq
in accordance with .the rules and'procedurés of the company
and also asc¢rtaihing how far the statutory auditors have
~ discharged thei; functions and duties in certifying the

' true and fair view of the company's accounts and their
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éroper ma;ntenance. 'Therefore,,iﬁspection under this
section cannot be effective unless thé inspector is

given powervto compel production of books, and to examine

" on oath,,etc.‘as an' income~tax officer has under section

131 of the Iﬂcéme—Tax Act., It ishhow proposed to strengthen

) 1/
the law suitably.

In order to asééss the importance and implication of
‘the prévisionsxof'Section 20§A, it has to be viewed
in the light of similar provisiéﬁs which find place in
the statute boéks and thch were there, even before the
incorperation of the present provisiéns namely section

234 & 237.

Where. the Compaﬂies Act, 1956 was brought on the
Statute book, Section 209A was no wheré on the sgcene.
However, part of its present provisions were there in the
then Section 209 which cast an obligatién on the company
to mainﬁain the books of account, no£ all books but
ondy proper books offaccoﬁnts, so as to disclose a true
and fair view of the company's state of affairs. The
genesis of the present Section viz. the section 209 did

‘not contain as drastic a provision or provisions of such
far reaching consequences, as how exist in the present

Section.
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The salient features of these sections could be

classified into the following :

(a)

(b)

{c)

%

the types énd natqre,of<the‘books and documents
to be maintained. h

the inspection §f FﬁéSe books, papé:s and .
documents; ‘

v

the extent and powers of the persons and limitat-

" ions subject to which such inspection may be

CY

' taken by any/of.the~pe;sons as afe permitted by

law; and

' the consequences nor non-compliance with these

provisions.

Section 234 dealing with the powers of Regisfrar to

call for information or explanation, provides that where,

on perusing any document which a company is required to

_ submit to him under the Act, the Registrar is of the

opinion that any information or-explanation is necessgry

with regard to any matter to which such documents purports

to relate, he may, by a wfitten order call on the company

to furnish in writing such information or explanation.

If the Registrar is not satisfied with regard to the

query raised and inﬁormapién supplied he may make a report

in writing to the Central Government. There is also
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proﬁisiqn in.Sdb-section‘(7) that if it is represented

to the Registrar materials placed before him bf any
contributory or cfeditors or anyxperson interested, the
bu51ness of the company is carried to defraud its -
credltors or persons dealing with the company or

otherwise for a° fraudulent or unlawful purpose, he may
after glving the company an opportunity of belng heard,

by a written order, call upon the company to furplsh in
writing any information or explanation on matter specified.

'in the order within such time as he specify therein.

Section 237 ﬁrovides for,in?eétigation of the affairs
of. the company by the inspector. Here it may be noted
that 1nspectioo under section 209A is not an investzgatlon,
though 1t may lead to one in case there is anvthing wrong
or objectionable or fraqdalent. It is to ‘ensure that
there ie nothing objectionaple in tﬁe conéuct of the o

business or affairs of the company.

Further, it may be meotioned that fﬁe provisions of
section 234 is not against the priociple of natural .
juetice. As per. the provisions; an opportunity is
reéuifed to be given by the Registrar to the‘company
concerned‘to submit the information and explantion, . so
that the company can know where it stands, what it has
been doing of not doing, what demandeé of it and what

explanation it has fo offer.
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(a) Position priof to the 2Amendmeht Act of 1960 :
Inspite‘of'the elabbrate provisions under sections
234 & 237,‘the legislature made amendmenfs in the then
existing provisions of section“ZéQ, for first time in
1960, for the second time in 1965 and for the third
time in 1974, culminating in a substantive new section
2094, giving the right té‘éxamine person on oatﬁ and

right to demand production of books etc.

Section 20§A is an‘off-shoot of the provisions of
Sectioﬁ 209,. under which, all the coméany has to dé was
to maintain proper boéks of accéunt as are nécessary to
give true and fair view of tﬁe state of affairs.-of a
company. These books of account were not for inspection
of any one who was an outsider, not even a shareholder.
or a creditor of the company, who was concerned with the
, company and associated with the company. If there was
a breach of the provision of the section, the only
punishment was a %ine exténding to Rs.1000/- and the
persons responéible were the then managing agent and its
vérious officers énd partners. There is a constant tussle
going on between the Government and litigating public.

The Government found' that the then existing provisions

of law were not good enough to achieve the objectives of
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the, Companies Act. Accordingly.,these Provisions relating
to maintenanée of the books of account were made more

stringent by introductign of certain amendments in 1960.

(b) Changes Brought about by the “mendment Act 1960 ¢

The legislaturé gave the right of inspection to the
Registfar of companies or ‘any officer authorised by the
_ Central Governmeﬁtlin this'behalf, but with sufficient
safeguards to comply with the p;ipciple of natural quttce,
Aamely, if and‘dnly if((in-the 6pinion of the Registrar
or such officer, sufficient céuse existed fqr the inspection
of books of account. AnGther important change was, that
over andfaboﬁe'the fine of Rs.1000/- the person in default
would be punishable witﬁlimprisénment for a téim which
may extend to’si# months(\with‘a'érévisioﬁ that no person
shall be seqéténced to iﬁprisonment for any such offence,
unless the offeﬁée'was Fommitted willful‘y. The third
‘ change bmought about, was to plnpOlnt reSponszblllty for
,non~complzanCe with . the. provisions of the SLction. It was
every director of the company who were respén31ble, where
the company had no manaéing agent, Secretar;ﬂand treasurer.

but if there was a managlng director, them managing director

and not every director was responsible. \

+ . - - . v
o . it
he . - B L3

- IS
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(¢) Changes Brought about by the Amendment Act of 1965 :

The safegﬁards laid down by.the section about the
ﬁopiniSn of the Registrar or the officer of the Central
Government or the existence of sufficient cause were
done ‘away with by the Companies (4mendment) Act, 1965.
An extra stringent provismons was inserted that while
carrylng out such inspectlon, the Registrar or an

otficer will not be bound to give prior notice.

Here it may be mentioned that the Joint Select
Committee did gave green siéﬁal to the aspect of no no£ice
but at the same time it had not dispensed with the
requirement(of sufficient cause. The Committees Reporf
also mentioned that the inspection by the Registrar or
the officer of the Company Law Boardlshould be a routine
fgatnre and should not be of an adhoclor a special nature.
However, it is doubtful whether all inspections presently
carried out ﬁg the Department are of routine nature. The
new pfovision was inten@e& to enable medical treatment
or sufgical operation before it became necessary to do
- a post mottem examination of the Comp@ny's affairs. But
" surprisingly the similar safeguards or guidelines are

still allowed to remain in section 234‘and 237.

It may be submitted that this provisién of the Act seems

to be strange in one respect. It provides that no report
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of'inspecficn is reéﬁiréé to be suﬁmitééd_to the CO&pany
édnéerned: If the oﬁjéct;éf £bis proviéién is to see
that‘éhe:company’s affaiﬁs are properly conducted, then
the‘shoft;qéming Broughﬁ'abouﬁ bf‘inspéction of books

of écéouﬁt‘ﬁuSE be ‘brought to the notice of the co&pany
cdnce;ned.: In order to do sop a copy of the report must
be given tS the company concerned, or instead of subplyfng
whole repbrté defects must be communicated to the company,

to enable company congefnéd‘to improvewiﬁs functioning.

(III) MEANING OF BOOKS OF ACCOUNT :

A crucial ques;ién that would;arise in the context
of sécpioﬁ 209A is Qhat documents would the oﬁficer of
the Central Government or the Registrar be entitled to
‘inspect. Under the orggina; ptévisions_as enacted in
1956, the only expression used was ‘proper books of
accounf'. This provision was, hoﬁever, amended in 1965
'ahd for the purpése of inspection, the expression books
' of acdounts was enlarged to 'books of account- and other
books and pape;s'o ?ﬁeﬂéhraSe other books and papers
becanme a'subjéct'matter of judicial interpretation in
the fo;lowing‘two cases ;i

In K. Kanakgs?bagaﬁhy}v;,T.M. Shanmughanlz, the officer
insisted upon"ihépeétiﬁgréﬁe‘homination papers for the

office of- director, the companyxgpd.ihs officers refused
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to comply with this demand. Mahajan J. of the Madras
High Court has expressed the view that. expression "other
books and papers"™ in Sub-Section (4) do not include

‘the nomination papérs' received by the company, containing

directors in the place of those retiring by rotation at
the next annual general meeting, and that such papers

are noét open for inspection.,

A Division Bench of the Kerala High Court, in the
matter of Sudarsan Trading Co. Ltd., and others v. The

13 has held

Joint Pirector, Inspection, CompanylLaw Board
that the principle~pf~ejusdem generis has to be applied

iﬁ deciding aé to the types of books and éocuments. the
insﬁecting officers wére entitled to inspect. The High
Court was of the vigw that books and papers referred to
in'Sectidn‘zogA(l) must be those which had the character
of books Gf account. The scope of~inspéction of books of
account and,bﬁher boocks and papers under section 209A(1)
has its limits énd,ought to be distinguished from the
inveétigation of company's affairs under‘section 237 of

the Act. The High Court also laid down some guidelines
regarding the procedure to-exercise the power of inspection

of which the most important was that the inspecting officer
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' should give prior notice of not less than four weeks
to'the‘company, listing the ledgers, documents and
vouchers to be inspééted, it Qould be open to the
inspecting officers to inspect at the office of the

. company where popks of aécouﬁts etc. are kept only after

such notice.

The object of the provisions of Section 209A as
conceived by Parliament is to give exﬁaustiVe powers to
the‘Registrar of companies and othef inspecting officers,
as they could conduct inspection o ascertain, that all
tfansactiong have been validly entered into and recorded
in appfopriatg books énd papers, and that law, rules and
procedures have been. observed, and further that company
directors have discharged their fidikciary responsibilities
adequately, That being the sihé qua non of section 209A
of £hé Act, it is agéarent»that the view expressed by
their lordéhip of the Kerala High Court is fallacious.
Further it ﬁay be stated that while’expfessing the view,

- the iearned judges had not taken into consideration all
the relevant provisions of tﬁe‘ACt, applicable to subject

\matter of inspection of books of account and other books

" and papers, a company is statutorily required to maintain.

Thé High Court failed to take note that the maintenance\
of thé books of.agcount by companieé is governed by

Section 209 of the Act, and Sub-section (1) of that
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‘section details the types of books 6f account of every
company enjoined to keep. The High Cou;t's a&ceptande

of the argument based on the principle of ejusdem generis,
to hold that the' words 'hogks and papers' following the
woréds 'bocks of accounts' is section 209A(1) is also
fallacious, As these”cruéial words in‘the section having
been defined in section (2) of the Act. It gives wide
definition of the words ‘books of accounts, deeds, vouchers,
writings, documents and re?istérs maintain under thg Act
orxotherwiée. There is therefore, no scope for the

application.of the said rule of interpretation.

The High Court also appéars_to ﬁe wrong iﬁ lying down
the guidelipe'of giving prior notice of four weeks, listing
the document% to be inspected under section 2094(1). The
learned Judges, appear to HéVe lost sight of the proviso
to section 209A(1), “that such;inspécpion may be made
without giving aAy previous Qotice to the company or any
officers thereof. On the face of this express statutory
provision it is béyona compreghension as to how the Company
Law Boaré,'the respondent in the case, did noé.even\bring
the law‘contained in this préviso to the notice of the
CouétN' Here it may be submitted that the inspeétion of

- books of account as originally, contained in section 209(4),

there was no power to inspect without notice. This power
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to inspect without ﬁrior notice was added to Section 209
(4) by the Compénies (Amendment) Act, 1960, By the
Conpanies (Amendmentj Act, 1974, the present provisions
of Section 209A were added By deleting the power of

inspection from the original $éction 209 (4) .

"Thus, 1nspeétipp without notice was contemplated by
‘the legislature consciously to achieve the objective of
préventing mutilation, destruction or secreting of the
records b& company directors in'Or&er to avoid Qetection
of‘ffadulent financial mahggement. The Madras High Court
had considered the powef to inspect books of accounf
witth£ prior notice in the case of Indian Express{Madurai)

4 The Division Bench of the Court held that,

Pvt, Ltd.l
"the Registrar of companiés éhd any authoriseé.officer

of Government may inspect the books of account and other |
books and papers, at any time during business hours and

for this no pfevicus notice to the company is necessary.
The main respondent in the cése before the Madras High'
Court was the Company Law Board and a docision was obtained
in its favour upholding thé'right of inspection without
notica and withcu£ any limitation and surprisingly this

decision was not cited before the Kerala High Court.



517 ]

(IV) CONSEQUENCES FOR NON COMPLIANCE :

Prior to 1974, when the then existing Seétion was
5ifurcated in-Section 209 and Section 2094, in the case
of Board mgﬂagqmen; compénies, a director was hgld liable
for“;échﬁical cdﬁtravention,of the Act, even if he had
not committed the offence willfully. However, subsequently
to tbe bifurcation of the provision’the position has
impro&ed slightly in as much as only the officer in default
is punished with fine, which shall not be less than &.5000/-
and also with the imprisonment for a term not exceeding
one year, The previous requirement as to offence being
committed willfully Kas been omitted and substituted by
the exp;es§i6n 'officef in default' which under Sub-Section
(5). would make the pérson liable only if he is knowingly

guilty of the contravention.

Further, punishment by way of fine has been increésed
from maximﬁm Rs. 1000/~ to a,min;mum of Rs.5000/~ and the
. period of impriéonmgﬁt has been increased from a maximum
of six months to that of a year. One should realise the
grave implication of such a-ércvision.; It is also pertinent
to note that the penalty preséribed for the violation of

Sectioﬁ'le‘dealing with Balancesheet is lesser than the

. 1
penalty prescribed for the violation of Secticn 209Aa.
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The penalty provided under Section 209A is on par with
the penalty for a grade offence like not keeping proper
accounts by a company in liquidation as provided under

Section 541,

Further, the director or the officer as the case may
be who has been convicted.qnder this‘sectioﬁ'shall be
deemed to have vacated his office as such, and on such
vacation of office, shall be'disquélified for holding such
office in any company for a period of five years from such
date. The conseguences of this provision ié very seveare,
~ Such é person not only loséés his office in the company
concerned, but also disentitled himself from being
appﬁinted in any other company. A director would also

cease to be a director of all other companies in which he

is a director. .

Heré,atteﬁtion ﬁay be drawn to Section 274 of the Act
which lays down disqualifica£ions of directors, whereas.
Section 283 enumerates the grounds for vacating director=
ship by @ director. Sub-section (9) of Section 209@ lays
down additional ground for vacating directorship by a
director and once it happens, that director earns
disqualification for being appointed &s a director in any
otber coméany for a period of five yéars. In 6rder to

be more specific, a c¢lause is required to be added in
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Sections 274 and 283, incorporating the conteqté of Sub-

section (9) of Section 209A with necessary modifications.

DISCLOSURE THROUGH BALANCESHEET AND PROFIT AND LOSS
ACCOUNT. : ‘ ‘ ' '
Compuisory'diéclosure of accounts through balanéesheet
and profit and loss account is a method of providing
inférmation about financial %osition of the company. In
Englané it(was'not untill 1905 that companies were °
gompelled\to'publish théirvbalancesheet and not untill
1929 that they were made to circulate to their hembexﬁkhe‘
profit and loss account. It was only:by the 1948 Act that
a-serious attemp£ was made to 1ay»down in detail how these
documents were to be prepared an& by the 1967 Act thét
they‘were made availabelt to the public in cases of all
public companies. The notable feature of 1967 Act is that
it had‘made it necessary for the pdblished accounts and
the anneked reports to be much more informati?e than
hitherto regarding the company's relationship to other

companies in the same group. These provisions -enable any

‘member or person dealing with the company to know if it

is part of a large group, and if so, what the group ié.
. ‘ : ,

There are also stringent provisions regarding disclosure
of the remuneration of directors and the high paid

employees., .
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¢

In India, the position is not satisfactory. The
Companies Act, 1956 which is mainly drafted on the line
of English Companies Act, 1948, does contain several

provisions, but they are far from satisfactory.

In this part of the Chapter, my'enaeavour would be
to study existing provisions dealing with disclosure

in respect of financial position of the companies.

‘\ The annual accounts of & company consist of ‘a ‘
Salance-sheet as at the end of a financial vear and a
profit and loss account for the financial yeaf, and in
the case of non-trading compahy an income and éxpenditure
' " account, for the financial year. The account must give
true and fair view of the state of éffairs’of the company.
A balancesheet must not be & mere inventory. It is
supposed to be potehtial repreéentation of the tra@ing
position of the comﬁény( easily appreciated not by ignorant
\people but by perséns who are reasomably able to understand

commercial expressions and commercial conditions.

Section 210 of the Companies Aét, 1956 which is mcdelled
on the line of section 148 of the English Act, provides
that at‘every Annual General Meeting qf~the cémpany, the
Board of Directors shall lay a balancesheet and profit

and loss account together with their report. It further
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provides that in the case o§ a company not carrying on
bﬁsiness for préfit,an income and expénditure account
shall be laid. | |
‘ So far as period is cbnéerned, iﬁypro&ides that :

(a) in the case of first annual generai‘maeting
,ffom the date of:incdrporation to a date not more than
nine months befofe the'meeﬁing s+ and

(b) in the case of subsequent annual general meeting
from the date immediately after the period fo; which'

account was last submitted to, not more than six months

befpre'fhe meeting.,

By tﬁe Companies(Amendment)Act;11960 Clause (b) was
"added to Sub-Section(3) which provides that where an annaul
genergl meetigg is he}d aftér the lapse of six months and
ény extensioﬁ'ggantea by the Registrar under Sectibn 166(1L;
. the profit and loss account must relate to the entife |
period ending with a day which should not precede the day

of the meeting by more than six months and the period of

extension granted.

Further, it may be noted that the period £o which the
accounts aforesaid relétes is referrgd to as a financial
year. The Fiﬂancial year may ﬁe iess or more than a
qaiéndar‘year; bﬁt'it ﬁust,nét'eiéeed fifteen months, No
doubt it may be exﬁgnded to eighteen months with the |

permission of the Registrar,l>
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''A question arise... Has the Registrar power to

condohe the failure to lay balancesheet before the

Annual General Meetingz

In the case of Bhagirath Chandradas v. Emperprls, it

was answered in negaﬁive. "It was held that Section 210
doés not‘authorise the Registrar to condone the failure
to lay before the annual general meeting a balance sheet
and profit and loss)accognt made upto a date mentioned in

Section 210,

Consequences for non-compliance :

Sub-section 5 of Section 210 lays down that if any
person, being a diréctor of a company fails to také all
reasonable steps to comply witb the provisions of
Section 210,_hé shall, in respect of each offence, be

‘punishable with imprisonment fér a term which may extend
to six months, or fine or with both. But a perdon cannot
be sentenced to imprisonment for any such“offence unless
it was committed wilfully. This condition suggest that
if the failure is by,omission'or otherwi;e than only fine
can be imposed énﬁ cannét be’ punished with imprisonmant;

However, in the Registrar of' Companies, Orissa.v. Radhika

17

Prasad Nénda and others, it Qas held that in the case

s

of default 'under this section no question as to whether
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such deféult is wilfull or not, will not arise. It may
be submitted with due respect thaththe Court has not
'taken into aécount the proviso to the Section 210 which
éxéreésly provides that "no person shall be sentenced té
imprisonment\fér.any such offencé unless it was committed

wilfally:/

The failure to hold a anmual general Qeeting cannot
be pleaded as a defence for default committed in 1aying
the balance-sheet and profit and loss account before the
company. One cannot plead one's own default iﬁ defence,
The direptgrs of thé compan& are primerily responsible for
calling a general meeting, and ﬁéving'failed’to call such
a &eeting and thereby-cont}avening secéion 166, they
cannot be permitted to take advantage of their failure
and neglect and then plead that they could hot lay the,
palance sheet or the.profit'and loss account because
no meeting was helé.

However, in RE Bankdof Deccan Ltd..19

it was held
that whére the default was due to.reasons beyond the
control of the persons concgrped,,it is hard to fasten
criminal liability on them. Where as in the case of
Mundhra M.D. v. #ssistant Registrar of Qompahiészo it

was held- that where the accounts-wete not placed before

the company in a annual general meeting pending the
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‘ dispgéal 5f a petition for amalgamation, but relying
upon a circular of the Company Law Board, the directors

could not bé prosecuted under Section 210(5).

Under the Income Tax Act, there is a provision
pursuant to which the Income-Tax Officer can permit
extension of the Financial Yeai. In order toﬂéimplify
the law and to reduce the paper Qgrk, the Sacher Committee

21 £hat "where the appropriate Income-Tax

has reco@mended
Officer has so pérmitted, the financial year for the
purpose of Section 210 of the Act may include any perio-@
:uptoleighteen,months. At bresent the power of extensioon
rest with the Régistrér of companies under the provision
of Section 210, . |

(I) FORMS AND CONTENTS OF BALANCE SHEET AND PROFIT AND
LOSS ACCOUNT (SECTION 211) :

Sgction 211 of the Act which is analogus to Section
149 of the English Act, 1948 lays down the rules regarding
forms and contents of balancesheet and profit and loss
\‘accqunt. This seétion is based on the principle that true
.and fair view'of the state of affalrs of the company is
diSQIOSed in the profit and loss account @nd in the balance
sheet of the company. It may be ététed that i£ imposes
duty‘oh the company's management, particularly on the

directors to disclose true facts in the balance sheet and
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' profit’énd loss account. In order to have proper,
diéclosure of material facts, ‘they gre required to be »
presentgd in the p:éscribed form as given in Part I and
Part 1II respectlvely of Schedule VI. However,'Insurance
Companles, Banking Companies or any company engaged in
the generation-or supply of electricity or to any other
class of company are exempted from the purview of this
section by the respective Act governing them or. by

" virtue of the provision of Schedule VI or thg Central
Governmen£ ﬁndef Sub-section (3) & (4) of Section 211.
Here it may be mentioned that Sub-section (3) empowers
the Central Government to exempt any class of companies
form complldnce with any of the requirements of Schedule
Vi, if in its opinion, it is necessary to grant such an
exemption in public interest, by notification in the
Official Gazett. In England also Sectién 149(4) empowers
the Board of Trade to exempt any class of companles from
compllanCe with any requirement of Schedule of 8 in the

public interes;.

It will not be out of place to mention that Section
2}1 adopts the‘redraft‘of éection 132 of éhé previoqs
Companies Ac;, as® suggested by the Company Law Cémmitﬁee
at pages 401 and 402 of the Report, which itself is

modelled in part on line of Section 149 of the English
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Companies Act, 1948. Not only this, the forms of

baiance sheét and profit and loss account are largely
based on similar fofms contsined in Schedule VIII of
the English Act, with sdch-changes in psrticulars as the

circumstances of business organisation in the country

required. .

(a) Belance Sheet :

It may be defiﬁed as a formal agreement of fac£§
and figures in anvife;iigible manner, showing the total
.‘values of assets owned by a business on a particuler Périod,
so that the net worth of the business may be ascertained,
bﬁt it is not an accoun; in the strict sense. It is merely
a s%atement of the company's assets and liasbilities at the

\

end of the financial year. 'Unlike the profit and loss
acﬁount which deals with a course of events during a
period of time, the balance sheet describes a state of
affairs as at a particular point of time. However, in
practice it is its interprétation that the layman finds
particularly difficult. ThisAis maiﬁly due to two factors:
Firstly, to the fact that balance sheets are traditionally
presented in a two sided form resembling & 'trial balance'
prepared to test the ‘accuracy of double-entry book-keeping
and _Secondly, to the complications, peculiar to companies,

cauéed‘by share capital. A qguestion arise as to what sort

. of information- -a member or creditor can deduce from it.
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I;,woﬁiﬁ pe Fempt;ﬁé to séy that ‘he qouid ascertain.the -
'company's:net worth, ig. what is left after true
liabilities have been suﬁétrected feom the assets. But‘
this is mieleaéipg{ As eur balanCezsheet‘indicates, the
fixed assets:hévelbeen valued at cost less depreciation.-
We do not kﬁQW‘what’thei; tfue'ﬁreSent market value is,
it may be fery much greater or,verj much less, fof some
fixed assets may’be‘valueless excepﬁjfb the business

as a going concern, Nor do:we know wheeher in fact the
rate of deprec1atlon is adequate or. whether replacement

costs would exceed the orlglnal cost.

It is eightly observed22 that “a balsance sheet is
a hmstorlcal document and does ‘not worth of _an undertdking
at any partlcular date—or the present realisable value ,
of such items as goodw1ll, Land, buildings, plants and
machiﬁery noreexcepg‘in cases where fhe reélisable value

is less than cost, does it normally show the reasllsable

value of stock in trade".

What it‘should'd;sclose,’wiih greater accuracy, is .
the total and gyﬁes of the qompany's’liébilities, and how
it,fuhGS»afelépread,between various eypes of aesets;

The >nly disturblng fedtures is that much of 1t is

repreSented by debtors and 11tt1e by cash.
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The object of the statutory provisiéns is to ensure,
so far as possible that the balance sheet reveals
,accurately and in some detdil sufficieﬁt infofmation to

" enable these deductions to be made. This is‘supplemented
by Schedule VI. One of the principal objects of this
Schedule is'£6 prevent the establishment of secret
reserves, whichfpreviously was not ﬁncommon, since the
view is widely held that the purpose of published
accounts was to show that -the financial position was at
least as good as that statéd,'and not to guarantee that
it was not better. The Schedule seeks to prevent by
méking it compulsory to classify separateiy provisions
and reser&es{ and to disclose the source of any increase
in reserves ;r provisions and the apélicatioﬁ of any
amount derived from any decrease, and by‘providing that .
any prd&ision in excess 6f/what is reasonably necessary’

shall be treated instead es reserve.

In Englgnd the exemptionoof Banking Companies and
' Piscount €ompanies led to a disagreement among the
'members of the Jenkins Committee, and Section 12 of the
1967 Abt, empowers .the Board of Trade to repeal or amend
it, The Commit;eé:unanimously thoughf that the case for -
exemption by shipping compgnies héd not been made out

on commercial grounds, but in f«ct it has been preserved.23
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- So far as form of balance sheet is concerned,- the |
Sacher Committee-has rightly recommended for the
inclusion of the vertical form'pf balance éheet in part I
of Schedulg,VI of the Act, so &s to enable a company to

téSe eitherof them.24

Other matters required to be disclosed in the Balance
Sheet are ' )

1

ki) Section 78 empowers the company to issue shares
at premium, 4éhe balgnce sheet must disclose the amount
of share premiuh a8s a separate item and if it is, partly
-or wholly disposed of, must indicate how it is disposed

0of or exhausted.

(ii) As per Schedule VI the details about redemable

preference shares must be shown in the balance sheet.

(iii) Section 293. empowers theuBoard of Diréctors of
every company to contribute such amount as it think fit
to the national defence fund, or any ofher fund appfoved ,
by the Cénpral Government for'the purpose of national: :
defence, If furfher provides that company shall disclose
in its profit and loss accouq£ the total amount or amounts
contributed by it to the fﬁnd during the financial year

to which the accounts relate.
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(II) DISCLOSURE OF PARTICULARS ABO.T SUBSIDIARIES
IN THE BALANCE SHEET OF HOLDING COMPANY
(SECTION 212)

So far as Holding Company and Subsidiary Company
are concerned, Act provided for greater disclosure,
particularly about the Holding Company's interest in the

subsidiary company.

As per Section 212, the balsnce sheet of a holding
company must accompaﬁy the following documents in respéct

of each of its subsildiary :

(a) a copy of balance sheet of the subsidiary;

(b) a cépy of its profit and loss account; ,

() é copy of the report of. its auditors;.

(d) a copy of the report of its board of directors;

(e) a statement of holding cdmpany;s interest in the
subsidiary. Iivmust~comply with the provisions

of Sub-section (3) of Section 212.

) It may be notedvthat Section 212 does not deal with
cases, suchmas a company entering into partneship/joint
venture etc, in other worlls under the existing provisions
a company is nof required to disclose éarticulars about
'sgch partnesship/joint venture in its'bélanCe,sheet or
alongwith i£s balance sheet. It is essential for the
members of the company to know how the funds of the company

are utilised by such partnership/joint venture.
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In order to plug this loophole, some provision is
required to be made. In this connection the Sacher

25 has rightly recommended that "the provisions

éommittee
of section 212‘be made applicable to the accounts of

such pagtnerShip/joint venture to the extend that the
company should attath to its balaﬁ(::e sheet amd profit
and loss account of‘thése partnership/joint venture and

a statement be made in regard to any material changes in
-the affairs of such partnership/joint venture wﬁich have
océufred 5etWeen-the end of the finanéial year. This
provision-is necessary since the company incures unlimited

liabilitie326 by reason of its acquiring an interest in.

a partnership/joint venture.

(III) Profit and Loss Account :

“‘nlt may be stated that the profit and loss account
i}s an account in the trﬁe sénse, as th presents the
figures for a period of acéivity,xdesigned to show the
resulting\profiﬁ or loss. By\itéelf profit and loss
account is not nécessarily vefy informative, but the
‘stﬁdy of a geriés of accounts over a number of years‘can
be mostrrevéaling since the trends of profits is the best
indication of the propects of the company and on the
continuanée of the business as ; going cbnce;n/the true‘

valuation of its assets depends,
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‘Sub-Section (2) of section 211 provides that every
profit and loss account shall comply with the requirements

' of Part II of Schedule VI,

(IV) DISCLOSURE TO WHOM :.
- (a) to the members;
(b) - to the Registrar;
{e) to the other agencies.

('a) DISCLOSURE OF CONTENTS OF BALANCE SHEET ETC,
TO THE MEMBERS ETC. (Section 219) :

Section 219 confers a very important right on
- the following persons to have a copy of balance sheet, profit
and loss account, auditor's report and director's report.

They<are :

(a) Every member of the gémpany.

(b) Everf debenture holders.

(95 Every trustee for the debenture holders, and

(d) Every person entitled to recéive the notice of
Annual General Meeting of the company.

_ Here it may be mentioﬁed that this section is
basad‘on section 158 of the English Act of 1948 and sections
131 (1) and 135‘of tﬁe Previous Companies'Act. However,

new provisions differs frqm the then provisions in‘two

respect, Firstly, the categories of persons entitled to
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copies of the accounts and reports have been enlarged, so
as to include debentures holders, trustees for debenture
holders and all other persons entitled to receive notice

of general meeting, e.g. auditor etc, and

Secondly the cépies are now required to be sent not
less than 21 days before the date of the annual general

meeting. It was fourteen days under the Previous Act.

{b) DISCLOSURE TO THE REGISTRAR OF 'COMPANIES
" {(Section 220) '

After the balance sﬁeét aqd the pr&fit and loss
acéognt have’beénllaid before. @ company at an annual general
meeting, the company is req?ired to @ filed with the *
Registrar of companies, three copies of the balance sheet
and profit and loss account togather with three cop;es of
all documents.required to be. attached to the balance sheet
.and'p:ofit.and loss ‘account were so laid. Whereas in the
case of a pfibate‘company, copies of the profit and loss
Paccount and the balance shéet are required to be filed with

Registrar separétely.

Section 610 of the Act confers a right of inspection
of any document filed with the Registrar of the companies.,
However, provisc to Clause (b) of sUb~section (1) of séction

220 creats an important exception. It provides that in the
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following cases only a member shall be entitled to inspect

or obtain copies of the profit and loss account:

(i) in the case of a private company which is not
" & subsidiary of a public company i.e. independent

private company,

(i1} in the case of a‘private company qf-which the
entife paid share capital‘is held by one or
more bodies corporate incorporated outside India,
and
(iii) in the éase of a private company which becomes a
public company by virtue of section 43-a, i.e.

’deemed public company.

i

If the Central Government directs that it is not in the
public‘inﬁérest that any person other than a member of the
company shall be éntitled to inspect or obtain copies of
the profit and loss account of the company. This Sub-
Section suégest that a cémpany may be compelled to make

disclosure in the public interest and in the same way

disclosure may be prohibited in the public interest.:

In England, according fo section 426, all informstions
filed at the coméany's registry is available for public
inspection and copies of all dgcuMents may be obtained
on payment of the pfescribed‘fees. However, this rule has

following exceptions :
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(i) Firstly, without the consent of the Board of
Trade, certain -documents delivered with a pros-
pects are not available for inspection except within

fifteen days after the date of the prospectﬁs, and

(ii) Secondly, only members and existing creditors or
thelr agents are entitled to have access to the
full statement of afrairs filed by a recelver or
manager, others have to be content with the

sumnary of it.28

It may be mentioned that this section was amended twlice

i.e. in 1960, 1965 and in 1977,

By the Companies (Amendment) Act, 1960, the words in
the case of a publiec company and 'public and private'! were
omitted. This amendment was made on the recommendation of
the Company Law Committee that “the public company should be
requireé to file their profit and loss account with the
Registrar, the necessary safeguards against disclosure of

material information to non-members provided under the
' 29

existing section, being continued".

B§ the Companies (Amendment) Act, 1965 the word’a{at
the same time as the copy of the annual return' referred to
in the section 161, were substituted by the words ‘within
thirty days from the date on which the balance sheet and the

profit and loss account were .so laid’'.
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So far as this amended provisions are concerned it
may be submitted that it seems that if no annual general
meeting had been held, the obligation to file copies
with the Regigtrér would not arise, for the words used
~imply that the balance sheét %nd profit and loss account
should have been previously laid at the annual general
meéting and if where no annual general meeting was held,
no quéstion of default under this section would arise, as

the condition precedent laid down by the section is absent.

¥

The question as to whether the company and its officers
were liable to be prosecuted  for not complying with the
provisions of section 220 has arisen in mumber of cases.

In Ambalavana Chettiar V. Registrar of CompaniesBo it

was held that non-holding of the general heeting is no
excuse for failure to lay those documents and file their
copies with the Registrar.

It was observed by the Supreme Court31

that & pgrsbn_
charged with an offence could not relw on his own fault as
a defence to a charge. I¢~he was responsible for not
calling the anﬁual general meeting, he could not be heard
to say in defence that aé‘the éhnual general meeting was

not held, the balance sheet and the profit and loss account

could not be laid before the meeting of the company.

A different view was, however, taken by the Full Bench of
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Andhra Pradesh High Court in'the case of Andhra Provine
cial Potteries Ltd. V. Registrar of Companies§2 It was
‘held that "the holding of the énnual general meeting and
the laying before it of balance sheet and profit andvloss
account is a since qua non for fiﬁ}ng the copies with the
Regiétrar, and there can be no prosecution of the directors
under sgction 220, when no such meeting was held,  This
»éecision)was affirmed by the Supreme Court on appeal.

After the rewiew of the entire case law on the subject,

the Supréme Court held that "“the condition precedent or

the essentialfpre—requisipe oﬁ the balénCe sheet and the
profit and loss account being laid before the general
meeting of the Company, not being fulfilled, the requirement
of segtionll34 ( of the Previous Act, corresponding to
section 220)cannot be compliéd with 'the obligation to send
a copy of the balance sheet and profit and loss account is

dependent completely on its being laid before the company
_ 23 :

in general meeting",

In the case of Narasus Private Ltd. V.Assistant Registrar

of Conpanie834

. it was heldvthat as a\company4is respon-
sible for holding the annual general meeting it cannot be
heard to say that because such meeting was not held, the
balance sheet and profit and loss account could not be

laid before the .meeting, and, therefore, the company was
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not in a positién to file‘the documents with the Registray,
without laying them before the meeting. Here it may be
stated that’theAlearned judge has apparently ignored the
fact that not calling .the annual general-méeting is itself
a punishable Qefaglf unaer section 168, and proper course
for #he ﬁegistrar was to prosecute the defaulter under

section 168,

Now the position has been reversed and what establi-
shed in State of Bombay V. Bhandan Ram Bhandari revived by
Yén amendment of Section 220 b& tﬁe Companies (Amendment)
Act, 1977.

Bf 1977 amendmént the following words were added.in
Sub-Section (1) of-section.220, "or where the. annual general
meeting of a company for any year has not been held, there
" shall be filed with the Registrar within thirty days froﬁ
the latest day on.or beforé,‘which.tﬁat meeting should have

been held in accordance with the provisions of the Act",
- ’ ‘ .
The object of this new provision, as stated in the

Statement of objects to the Companies (Amendment) Bill,

1977 is

person in charge of the manageme;t of
some companies sometimes ommitted to
convene the annual general meeting and
as a result the shareholders. and
creditors were in the dark about. the
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affairs of the company. <‘urther, by

such ommssion they also evaded the
necessity of fifing the balance sheet

and profit and loss account with the
Registrar of the companies., When a
document is filed with the Registrar,

it is open-to any shareholder or creditor
7 to inspect such document and obtained
copies. The amendment seems to ensure that
even where the annual general meeting is
not been held its balance sheet and profit
and loss account must be filed with the
Registrar to enable the shareholders and
others to find out from the inspection of
‘these documents the state of affairs of the
" company and its financial conditions“,

As per Sub-Section (2), if the énnual general ﬁeeting
does not adopt the balance sheet, a statement of fact has to
.be annexed to the coples of tﬁe balance sheet to be filed
with the Registrar. A:queétion arise as to what will be
. the effect of the nonoacceptahce of‘fhe accounts by the
majority of the meﬁbets.) The Act does not provide for it
except that the Registrar may, if he think’fit; call for

information or explanation uhder section 234,

Another question which arise is as to will the
company and -its officers be held liable for non-compliance
Ayith the provisions of section 220 due to reasons beyond

‘ their control?
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There is no provision in :the Act, to answer this
question. However, in the case of Inre Bank of Deccan

' Lta.,3?

it was held that where the default was due to
~ reasons beyénd the contfcl of the company and its officers
concerned it is hard to fastén oriminal liability on them.
But whether thelcircumstanCes in any case were Eeyond

control or not will be a question of fact.30

(c) DISCLOSURE TO OTHZER AGENCIES 3

(&) A copy of balance sheet and the profit and
loss account etc. to be delivered to the

- Reserve Bank of Indla :

As ﬁer the éeserve ﬁank's directions37 issued to ali non-
banking companles receiving dep031ts {which includes
borrow1ng ) ' an audited balance sheet as on the last date
of edch financial year and audlted profit and loss account
in respect of that year,as passed by the company in general
meeting within‘fifteen déys of such meefing“ should be
'.furnished by such companies to the department of non-banking

companies of the Reserve Bank of India.

As per notification only audited balance sheet and
the profit and loss acéount as passed by the company in the

general meeting are required to be delivered.

(ii) To the Monopolies Research Unit in cases of
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Companies registered under section 26(2) of M.R.T.P.Act,

As per not#ficafion?e issued under section 43 of the
M.R.T.P.;Act,-any company, any of whose undertakings is
registered undgr sub-section (25 of secticon 26 of the Act,
shall sent two.copies of its annual report (i.e., Direcotr's
feport), including balance sheet and profit and loss account
within 30 days of.the last date on or before which the

annual general meeting should have been held, Failure to

wh
complthhis circular will be punishable under section
. »

L3

43 oF the M.R.T.P. Act.

It may be mentioned that every company which has regis-
tered any of ité‘undertaking of undertakings under seétion
26 (2) of the M.R.T.P. Act is required to comply with this
- requirement whether it comes withiﬁ the M.R;T.P. Act or
not, so long as the registration has not beén canciklled .

" and its name remains on the register,

The Sacher Committee has recommended for the amendment
of section 220 to provide for fiwe copies of balance sheet
to be filed by the companiés, out of which one copy may be
. sent to the Reserve Bank of India. While making this
. recommendation the‘Commiétee observed that “the preseﬁt
section 220 requires the companies to file three copies
of balaqée sheet with the.Registrar. The‘Department of

- Company. Affairs has a Research and Statistics Division
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i which maintains‘é.liberar§~of Balance sheets for the
purpose of carrying out research on corporate Sec;or..

The Registrar retains one copy -and sends.another copy to -
the Department while‘third»cop;es is given to the

Reserve Bank of India to enable it to conduct their studies
on corporate spec£rums. The BReserve Bank of India has been
wriéing.to tﬁe Department, that it would fémilitate‘their‘

~ work if the law provides for balance sheet to be sent
‘directly by thg companies to the Resérve Bank of India.

The Depértmenﬁ of éompany Affairs at its headquarter in
‘Delhi also give research facilities to different insti-
tutions,whiéh are ipterésted in conductiong research on
corporate sectér, also to individual interested in cor-

"porate research.

So far as tﬁis recommendation is concerned, it may be
submitted £hat instead of asking for five copies the
‘present practice of thrée copies .may be continued. The
Companies ma§ be directed tq send one copy‘each to the
Registrar of companies Department of Company Affairs and to
Resesve Bank of'India difectly;

(v} DISCLOSURE REQUIRES TO BE MADE BY THE OFFICERS
OF THE COMPANY (Section 221). ;3

Section 221 may be described as an unique provision,

which imposes duty on the officers of the company to make
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disclosure of payment‘etc. to the company and also to
the conpany'é auditor. Fhis sectidn was incorporated

on the  recommendation of the Company Law Committee.37

On the basis of the recommendation, Ssection 221

’ provides ;hat-it shall be the duty of the concerned officer

of the company to furnish, without delay, to the company

and élso to the company's auditor whenevef he is so requires,

any particulars or(infqrmation‘required to be given in the

balance sheet or profit and loss accbunt of & conmpany or

in any document réquired to be annexéd or attached thereto‘%O
The importan£ matters requires to be disclosed is aboué

payﬁents made to any director or other person by any other

company, body corporate, firm or person. *~o far as this

- provision is concerned it hay be submitted that the term

used ‘other persoﬁ! is not happy. one, particularly in the

absence of any explanatory p;dviéion. In order to avoid

any confusion, it is ngéessagy to add a proviso to Sub~

Section (3) of the sectibn,clarifyiné, who are these persons.

Locking to the punishment, ﬁrescribed for non-compliance

with the prdvisidns of section 221, it become more urgent

for such.clarification.

Further attention may be drawn to section 2{(30) of the
Act, according to which directors are officers of the

company. As such, they may be héld liable, for non-compliance
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with the provisions of'sect}dn 221, Accordingly, undex
section 221, directors are required to make disclosure

to themselves to comply with the provisions of the section.

(vi) Disclosure Requires to be Made by Certain Specific

Types of Companies (Section 223) i

As per the prdvisions of section 2§3 the following
‘xtypes of companies are required to make statement in the
prescribed form (i.e.‘form in Table F in Scheduleil), before
it commenées busiﬁess and also on the first monday of
February and the first Monday in August every year during

-which it carries on business :

(a). Limited banking companies,
(b) an insurance company kexcept Life Insurance
Company or Provident Insurance Bociéty);

(c) a deposit, provident or benefit society.

Matﬁers Reguires to Be Disclosed):

These companies dre required to make disclosure about,
shares and share capital (if any) called up and uncalled
capital, liabilities bo;h secured and’unsecured and also

the particulars relating to their assets.

. Further a copy of statement alongwith the copy of
audited baiance sheet laid before the members of the company

is also required to be displayed and kept displayed, untill
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"the display of the next statement, in a‘conspicous place, in
the registered office, and in:every branch office or

place’where the business of the company is carried on.

This section also confers & right on the members and
creditors of the~pgmpany tc have a copy &f stetement on
pafment of prescribed feés. The Qon-compliance with the
provisions of this section is made punishable with fine.
This section is ana1ogous't$ section 433 of the English

Act and section 136 of the previocus Companies Act.

Section 433 of the English Act provides that Banking
Companies must prépare half yearly stétemepts of assets.
" and liabilities which must be Cd@spicuouslyyexhibited in

every place where they carry on business.

So far as this provision is concerned, it may be submitted
that the right toc have a cop§ of the statement should
-also be extencded to any person, as the banking company and

insurance company deals with the general public.

The extend to which these additienal reguirements
benefits members and creditors depends, of course, on the
extent to which they provide informetion- which is available

for general inspection.

‘
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(VII) POSITION IN OTHER COUNTRIES

(a) Position in Belegium :

Under the Belgium Law, the annual balance

‘sheeﬁ and profit énd loss account, as approved by the
shareholders are required to‘bé published in supplements

of the,offiéfal Gazette, togather withithe list of directors
and auditor in the office and the. allocation of the annual

profit,*! as well as any transfer of the location of the
42

company's head office.

(b) Position in France-: .

¥

In ?ranée, compaﬁies whose stock are quoted on the
stocke exchange, and their subsidieries are; however, obligéd
to disciose certain iﬁformation to the shareholders and the
public. The. decree of éch November 1965 brought iﬁ a number
of information which remain)valid in the framéﬁork of the

Company Law of 1966.

Accordingly, quoted companies whose capital exceeds
Fr. 10 Milli6n must publish the following documents in

the bulletin of obligation legal announcement

(i) Within the montb foilowing the Annual Generql
Meeting, balance sheet, information relating to extra
balance sheet liab;lities,(éiétribution and and éllocation
of profits, informétioné on sub;sidiaries and holding in
othef comﬁanies, general accounts, profit and loss account,

inventory of moveable securities.

2
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(ii) Within the month following each financial
quartér-day, thé amount of turnover; with the ;orresponding
quarter of the previous year for comparison. " In the case
of companies which are involéed in‘differgnt sectors of

industry, the turnover must be broken sector by sector.

- (1ii) Within three months following each of the quérter
pf -the financial year,  the provisional balance sheet taken

at the end of the previous quarter.

However, quoted'cdmpanieé whose capital does nqt exceed
Fr. 10 million are exempted from the above obligaﬁion. but
they are required to sené.cer;ain items of information to
§ny shareholder who ask for them, within fifteen days of

' the request.

(c) ‘Position in Germany :

In Germany, the disclosure of the affairs of thg .
.cpﬁpany’for the protection of present and future share-
holders, in place of State supervision, make it possible
for individual shareholdef to protéct themselves from

deception and fraud.

Sections 177 and 178 of the 1965 Act lays down the
'requirements.of disclosure. The section 177 is intended to
make certain that the annual statement of accounts {i.e. the

balance sheet and profit and lose account) as entered in
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the Handels register corresponds truely with the
ceftified account. Further unéer the new provision,

the Court of-registér (Registergericht)-has a formal and
material duty of verification Qith regard to the annual
statement. Sﬁch.a duty was. not included in the Q;d Act.

(i.e. act of 1937).

Another inmportant feature of a new German Law is the
type of discldsure, Disclosures which a company is required
to make devided into two parts known as Obligatory Disclosure

and QOptional Disclosure.

According to new provision a company’which‘éublish its'
_ statemeﬁt of accounts in abbreviated form accompanies by
the auditor's certification is now required to expiicitly
, declared that account is nét proéuced in full in a heading,
and the number of the official Gazettee (Bundesanzeiger] in

which the full staﬁemént is published must be given.

Further para 1 of section 178 prescribed that the
resolution of the annual general meeting concerning the

application of the profit is to be disclosed.

New Act has also laid down strict pfovisioﬁ for valuation
of tﬁe assets of the company to prevent the companies
. from bringing down the profit by undervaluating the assets,
and by building up hi&den}?eserve to conceal the. true yield

i.,e. prevention of undisclosed reserves,
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(d) Position in italj :

Under the Italian,Léw the Balance sheet prepéked
_by the Board, must be certified by the Sindaci and approved
by the annual shareholder's meeting and thereafter filed in
‘the registry af companiés, Its contents—and the valuation
criteria for inéi&idual item are~ strictly laid down in
‘Arts. 2424 ff of the Civil Code, but as thé law seems mainly
conce?ned with the danger of over. valuation directors are .

given much room for manoeure.

. Further det’;ailed specification of individual items
in the balance sheet or in the director's report, a separate
dérector's report for ‘any proposal for a merger, the issue
of bonds or shares of changes in the articles atc, are

required to be made diéclosedf

(e) Position in Netherlands :

The traditional view, in Netherlands was that only
shareholders had a right to be informed of the contents
oi_comﬁanyfs annual accounts. 'In 1928, however, a provision
Qas'incorporatéd in the“Dutéh Commercial Code (&rt.42 C)
which made it obligatory for the manégement of the companies
to publish the contents of the annual accounts by depositing
them at éhe,Registry of Commerce (Handertegister). Only

close limited companies are exempted from this provision.
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© Art. 42 o8 the106mhercial Code contains a number of

brovisions specifying what the annual account had to

contain. -

It may ge noted that ® in Netherlands public opinion
has played very important role in respect of contents of
annual accounts. The annual accounts of most companies
therefore contain more informationathan is reqﬁired by

law. 43

It may be submitted that, in the Continental Countries
"also due importance has been given to the doctrine of
disclosure particularly in respect of balance sheet

and profit and loss account,

1-C, AUDITOR'S-REPORT

Finally there 1s the Auditor‘'s report which must
invariably be attached to any circular or published copies
3

of the accounts,

In India as per Sectioﬁ 227 (2) an éuditor is required
to make a repért to the members of the eompanyydn the
account examined by ﬁiﬁ, and on every balance sheet and
profit and loss acccunt-and on evéry documené annexed to
the baiance.sheet~or‘profit and loss account which'are laid
beforeé the company in general meeting. Further it lays

down that auditor is redui%ed to state in the report, whether
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in his opinion and to:the best*of his infprmation and
according to the explangtion given toc him, the said
account give fhe information required by the Act. The
auditor is.thus required to report not merely on the.
balance'shget'bpt on the accounts which he is required
té state whether in his opinion proper books of accounts
as required under section 209 (3) have been kept by the

company.

In view 6f the FbOVe it is p?obably not enough for

. the auditor to‘repeat‘the langﬁégé of the section and

" merely state that in his opin{on and to the best of his
infonnati?n.and according to the explanation given to him
the accdounts of the company give the information)requiredA
by the Act in the prescribed manner. He is required to do

more than thaﬁ.

As per the working of the section- 227, it requires from
the auditor ‘a more exécting duty as regards verification

than the previous Act.

S

In this connection, the passage, in the ninth annual report
submitted to the Parliament in pursuance of section 638 is
worth noting :44

"The Company Law Board has been of the view that it is
'necessary to ensure a high standard of audit of companies

because it is only by doing so that a high standard of
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integrity in company‘sM(affairé could be méin£aiped. In
order io obtain this required standard it is necessary

' for auditors to be'fully alert and the satisfy. themselves
by examining such basic matekiais and documents as they
consider necessary, that the accounts which they certify
really reflects a true ané fair view of the state of

affairs of the company concerned

In England sectionl14 (1) of the. 1967 Act provides
that thé auditor are réquifed to report tc the members on
accounts examined by them anc on all balance sheets, profit
and loss aécount, and ‘group accounts iaid before the company .
The form of the report has also‘béeﬁ inpro%ed and éinp;i-
fied by the Act. To(emphasise the imgoffance of the report,
sectiog lays down that it shall read at the géneral meeting

and be open to inspection by any member.

The 1anguagevof the secfion is that "the auditor ghall
make a report : -. to the ﬁembe:é..."»‘ As pointéd out by
‘"the learned Editor of Palmer's’Company,Precedent{ 16th

Edn. "this does not mean that the auditors sﬁould send their
rebort to all the members. As a rule the auditor send his
report to the secretary with a view to its being 18id before

the company in general meeting. But it may be doubted

whether the auditor can safely rely on this course”. Now



553

that section 162 (2) (corresponding to section 230 of the
Companies Act, 1956) requires the feport to be read before
_the company in generai“meeting and by Sub-Sec;ion£4) P
(corrésponding to section 231 of the Indian Acﬁ) he has

the right to §t§epd the meeting; this may be held tc throw on
him a duty to see thét this is done. Accordin§ to these
provisions, the auditor is required to bring to the notice
of the members the conteﬂts of the Report. It cannot be
treated as a deemed.to have been read. -

It was held that45 "

reporting to member does not imply
that‘the audigor must send & cpﬁy of hi§ repoft to each
member. He performs his duty, if, -after having affixed

his signature to the report annexed to a balance sheet,

he forwards that report to the secretary or the directors

to convéne a géneral meeting to consider the report. Looking

to the above change, it seems that this decision is no

longer a good law,

In India, section 227 (}-A)‘impoées an obligation on
aﬁ auditor to’inquire into certain matters as prescribed
in the sub-~section. As per sub-section (l—é),the auditor
is bound to inquire ; -

(a) whether loans and advances maae by the company
. on the basis of security have been properly secured &and

‘whether the terms on which they have been made are not
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prejudicial to the interests of the company or its

members

‘(b) whether transactions of the conpany which are
represented merelﬁ to book &ntries are not prejudicial

to the interests of the company;

(c) where the company is not an investment company

" within the meaning of section 372 of & banking company,
whether so much of the assets of the company consist éf
shares, debentures, and 5ther securities have been sold
at a p;iée less thah that at which they were purchased by
the company; ' |

(a) wﬁether loans-and advances have been charged to
revenue account; .

(e) whether personal expenses hawe been charged to
revenue account; | ‘

(£) where it is stated in the books and papers of the
company that ley any shares hawe been allotted for cash,
Whethér'case hés actually beén received, whether the posifion
state@ in the account books anq the balancé sheet 1is correct,

regular and not misleading.

This duty has been cast to safeguard the public money
from being indirectly drawn off for the‘personnl‘benefit

of the persons, directly or indirectly in control of the
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affairs of the company. If the auditor give a clean
certificate; thig is not so much an independent source
of information as some Qua;antee of the accuracy of the
other sources. If, howeveP, it is qualified, it should
be treated as a red light, - In‘England,'ié may lead to

a Boaré_of Trade inspeétion énd perhaps toc criminal pro-

. ceedings.

(I) INDEEENDENCE OF AUDITOR

As in the prospecﬁué, the disclosure philésophy as
ihe.fuhdaméntal principle of investor protection, only
‘works if the inforﬁatidn disclosed can be safely taken as
accurate. Unless chéckea by some independent autﬁority
_ this ‘cannot be relied on; and eo far as the accounts are
“concerned‘the auditor is‘the independent authority. In
India as well as\Englané various provisions are made for

safequarding auditor's independent.

(a) Legislative Approach s

In the first place there is a provision which

i provides that auditors must not be incorporated companies

and must be members of one of the registered professional
bodies of accountants, Further{{they must not be employees of
thé company or of any company of tﬁe same group off partners

of an employee.
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'In india as pef;section 226 the cétegories of persons’
to be disqualified for aﬁpointment as auditors are now
enlarged. The object is to make the position of:auditor
as little dependent as ﬁossible 6n the companies whose
aﬁfairs<they §udit.ﬁ Further, if under the Chartered
AccognﬁéntéﬁAct.'i949'any additional qualifications are
added, they will also. apply e.g. relatives of a director.
‘This should ensure'préfessional/competence and integrity
but would not itself guarnatee indepehdence, for they are‘
professional men whose iivelihood is largely dependent on
éudit(work, and they must be protected from the temptation
~ to relax their vigilence rdther than risk offending the
mahagement and losing their jobs. In order to secure their
job security, Section)225 oi the Companieé Act, 1956 and
section 159 of the English Act, provides for ‘'special notice’
procedures, which is necessary befor they can be removed
from tﬁeir posts, and which given them ample opportunitées
to lay their case before the members. Moreover, &s per
section 224 in India and section 199 in England, the
appointment and remuneration of .auditors rest with the
members in' general ﬁeetiﬁg and-not with the Board of directors.
&ence{ auditor need no longer fear the consequences of
offendihg'the ménagement; indeed, it is possible that

‘no public company could dare to sack its auditors against
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their will except for manifest incompetence Or impro=-
priety. Eventhough.thé ménagement normally have de
facto}cbntrol over'the annual general meeting they would
be rash to try to weild it in the face of the press
'pubiicity wﬁigﬁ_;heir aqtion would be likely to arouse;
'in other words, press can also act as a guarnator of

auditor's independence.

A new sub-section (1l-B) was inserted by the Companies
(Amendment) Act, 19%4 which provides for rotation of
. audit work amongst the auditors. This was done with a
~view to bringing a bout a dissociation,pf auditors from
group of coméanies, 80 thét they may not have any tempe=-
tation to shieéld the shortéomings of the manégeﬁent from
the shareholders, the indirept object of this sub-section
seems to rotate an auditor before be develops vested
interest in that company. It was also-doné\wiéh a vigw to
achieving & more eéuitable’distribution of audit work
amongst the different auditors,iso that the younger section
of the audit profession may ha?e a better chances of advance-

ment in the profession,

Here I may suggest that, in order to have real indepen-
dence of the auditor, relatives and a chartered accountant
who has done articleship, should be prohibited from beiing

appointed as -auditor in place of retiring auditor.
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The indépeﬁdgnte of auditor is considered as most
important matter under the company law, 1In order to
emphasise this point, a paragraph from Guide to the

Companies Act, by Ramaiya will not be out of place:

¢ . B
“The need for indpendent audit cannot be over empha-

sised. As.pointed out by Carey in his Professional r(
Ethics of Public 4ccounting's independeﬁée is tﬁe key=-stone
in the structure of the accounting profession..'clearly
‘there would be no great store by the Certified Account's
opinion or cerfificate if they (users of his published
report) were not confident of his independence of judgement
as well as his technical'compétence... The basic difference
bBetween brivately employed accouritants and professional -
practioners is in their responsibilities, moral or legal,
Fo the corporation or the public, and in the extent to
which their relationship may tend to influence their k
”judgement. in the last analysis, therefore, it is his
independence which is_the‘Cerfified public accountants
economic excuse for éxistence"a‘ As the American Institute
of Accountants in their code of Auditing Standards put

it: 'Indeﬁghdence in the last analysis bespeaks an'honest
disintrestedness on the part of the auditor in the formulation
and{éxpfession of Hisw opinion, which means unblased jud=-

gement and objective consideration of facts as the
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¢

determinants of that oﬁinidn.‘ It ﬁhe auditor is to
maintain independence, he should have no financial
interdst whatever direct or indirect, whth the company or
its management -during the period of his audit work'.

cf. The U.S._Sécurities and Exchange Commission's Regula-
. tions, S.X.) As the Commission expressed in the case of
A, Hellander & Sons Inc.,46 Independence tends to assure
the objective and impartial consideration which is needed
for the faif solution of the complex and often controver-
sial matters that arise in the ordihary course of audit
work. On the other hand, bias due to the pressure c¢f an
epéangling affiliation or interest, inconsistent with the
professional relations of accountant and client, may cause
losé of objectivity and impartiality and tends to cast
doubt upon the reliaﬁility and fairness ol the accountant's

opinion,"

In actual praétiCe, an auditor will be considered

A

independent only if he avoids any relationship which might
arose the suspicion that such relationship had prevented
an impartial attitude of mind. An auditor should hot

only be free from impropriety but also from the appearmnce

of it.47

€

(b} Judicial Approach 3

The principles governing the Auditor's report and

»
4
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his duty inrespect thereof have been laid down in
numnber of cases,

In Deputy Secretary to the Government of India,

Ministry of Finance V, S.,N, Das Gupta48

, Chakravarti C,J.
oﬁserved “vi§~s~vis a shareholder, the aﬁditor holds a
position»qf trust and it is his bumden duty to honor that
‘trpst_by being’céndid‘ with §hafeholders ond telling them
frankly and-fully everything with regard to thé‘affai;s of the
company which has come to his knowledge and which is material
for the shareholders to know... his duty is to make a f&ll,
careful réport in defaulg of whibh he must be held to have
failed in the discharge of h;s cobligation... ,If an auditor
does not do what it is his‘duty to do (such'as failure to
verify cash of a banking company) it is no defence for him
‘to.say in a disciplinary proceeding started under the
Chartered Accountant Act, that he had told the shareholders
that he had not done if. The lapse is constituted by his
failure to pgrform a duty witliout whiéh an audit 1s meaﬁing~

less and it is not excused by giving information of the

omission to the shareholders.

In London., & General Bank, Re. (No.2)49 Lindley L.J.
observed that "a person whose duty it is to convey infor-
mation to oéheré‘does not discharge that duty by simply

giving information as is.calculated to induce them, or some
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8f them to ask for-more... an auditor who gives

shareholders means of information instead of information,
inrespect of a company's financial positions does so at

his peril and runs tke serious risk of being heldé judicially

to have failed to discharge his duty.

In the words of Lord Denning "an auditor is not to be
éonfined tc the mechanics of checking ¥Wouchers and making
artthmatical calculations. He is not to be written off as
a professioAal 'adder~hpper”and subtractor'. His vital
‘task is to take care to See that errors are not m&de, be
that errors of commission, downright untruthsl To perform
this task properly he must come to it with an enquiring
mind—nét‘suspicious of dishonesty, but suspecting that
someone may have made mistake somewhere and that a check

‘must be made to ensure that there has been none".50

Accordingly, in Re Thomas Gerrard & Scons Ltd.,51 where
the manéging director had falsified the accounts by three
metrods, one of which involved including non-existent
stock and another altering invoices, Pennycuick J. held
that once they had. come accross the &ltered invoices they
were under duty to make an exhaustive inquiry. Having
failed teo do so they were liable to the company for the

cost of recovering excess tax paid-and for dividends and

B
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tax not recovered, since this loss was the natural and

probable result of their breach of duty.

As regards the standardhof auty of additors, it has
been held that “the standards of reasonabie care and skill
are on the expert evidence more exating today than those
which prevailed in 1896, when the Kingston Cotton Mill Co.
case was decided. In this case Lopes L.J. helé that ‘it
is the Quty of an auditor to bring to bear on the work he
has to perform that skill, care and caution which a reaso-
nably competent, careful and cautious auditor would use.
What is reasonable skill, care and caution must depend
on the particular circumstances of each case. An auditor
is not bound ﬁo be a detective, or, as was said, to approach
his work with suspicion; or with & foregone conclusion
that there is something wrong. He is Watchdog, but not
bloodhound. He is justified in believing tried servents
of the company in whom conﬁidence is placed by the comgany.
He is entitled fo assume that tﬂey afé honest and to rely
upon their presentations, provided he takes reasonable
care. If there is anything to calculate to excite suspicion,
he éhould probe it to the bottom; but in the absence of
anything of that kind he is only bound to be reasonably
cautious and careful... it is not the duty of an auditor

to take stock; he is not a stock expert, there are many
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»
t

*
‘matters on which he must rely on the honesty and accuracy

'

of others”.

-,

However, Lord Justice Holmes observeé that it hés
becone a commbﬁ‘practice to quote that the auditor is
only a watchdog and not a bloodhouﬁd, which, casting the
_mgtéphoré)asidé, means that his duty is verification and
. .not detection. But does not verification extend to

bring vigilant? Is not the watchdog bound to bark and
‘éhase too where necessary? If whgn sniffing round, you

hit upon a trail of something'wréng, surely you must fol&ow!
it up aﬁd there is juét as much'obligation on the auditor;
'who iSQbound‘to keept his eyes ‘open, and his nose too.
‘It may be that_by,figilantly‘foilowing this trail upto the
<end, hgﬂmay 'foot up' gomething from which fraud is exposed"§2

In somewhat similar way Donovan J.0bserved in a

Canadian caée53 that 'though the auditor may be only a
watch-dog he will not have performed the function of his .
office, if after one howl, he retreats under the barn, or

if he confines his protest to a fellow watch-dog",
It may be submitted that the central theme of all the
. decisions is that an’ auditor must maintain his .independence

and must exerwise his pQWeré judiciously.
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As regards the duties of auditors, the position with
reference to previous decisions is thus summarised in
Lord Simond's Edition of Halsbury's Laws of England : "It
is the duty of an auditor tc verify notmerely, the arith-
matical accuracy, to see that it includes the particulars
required by the articles and by statute, and contains a
correct reé;esentation of the state of the ccmpany's affairs,
While, therefore, it is not his duty to consider whether
the business is prudéntly conducted, he is bound tc consider
and report to the shareholde£s~whether the balance sheet
shows the true financial position of the company. To do
this, he must examine the bocks and take reasonable care to
'see that their contents are substantially accurate. Except
in special cases, he should place before the shareholders
the necessary information as to the true financial position
of the company,'and not merely indicate the means of acqui-
ring it. Apart from this statutory duty, which cannot be
removed by the articles, an agreement, the exact duties
of an auditor are regulated by the contract under which he
is employed. The statutory duty is not absolute but depends
upon the explanations furnished and information given, but an
auditor must ask foi information on matters which call for
further explanation. An auditor must take steps to learn

his statutory duties and his dutiés under the articles, It
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is his duty to consider whether payment made by the

company before‘the audit were authorised by the articles,
and he will be liable for improper payments mede by the
direétor and naturally, resulting from his breach of duty.
Soc an auditor who reports confidentially to the directors
the insufficiéniiy,of the securities on which the capital is
invégted and the difficulty of realisation, but who only
reports to the shareholders that the value depends on
reali§ation, with the result that the sghareholders ignora-
ntly approve an improper dividedd is lisble to make the
good the amount paid. An ‘auditor would not be content with
a certificate that securities are iﬁ the possession of any
person or bodybof persons, however, trustworthy, unless the
certificate is giyenlby*a bank br other person who in the

ordinary course of business would usually be entrusted with

»
'

securities";s4

In India the scope and true purpose of an audit and
the duties of the auditor are discussed in therfollowing

cases

In Registrar of Companies V., Arnnajataiss it was pointed
out that ‘'where there was materiai before the auditor to
arose suspicion, he should have atleast apprised of it

in his report to the shareholders.'
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. In an earlier case it was held that 'an éuditor

should not merely rely upon the statements of persons

who constftute the manaéement in matters cépable of

direct verification by him from books, accounfs and
vouchers.' It was observed in this case that ‘an auditor

who construes'hié duties to the shareholders or policy -
‘holders too narrowly and who pésses and approveé of . whatever
is stated to hiﬁ by the management of the company, does not
serve the shareholders with the loyalty or efficiency expected
of him and{constitﬁtes, instead of a source of security. to

'shareholders, a positive danger to them,

In«the case of Institute of Chartered Apcountants V.
P.K.Mukherjee,57 the Supreme Court, thus described the
position of the. auditor under the Combanies Act, "The audit
is in;ended for the protection of the shareholderé and
the auditor is expected to examine the accounts maintained
by the directors with a view to'inform the shareholders of
the trﬁe financial position~of the company. The airectors
ocpupy a fiduciary position in relation to the shareholders
. and in éuditing the account main£ained'by the direc;ors,
the auditor acts in the interests.of the  shareholders who are

in the position of beneficieries".
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‘(¢) Executive Approach-Company law Department's

Viey :

) 8
In its report the Company Law Department observeé:

YThe requirements of the Act are that of the
auditors should specifically certify whether the published
accounts give a"tfue and fair' view of the companv's state
' of affairs and of the profit and loss for the financial
year (as compared with the requirements of certification
as true and correct under the 1913 Act). Prima facie
this requirement has imposed an obligation on the auditors
to make observations in respect of matters which were not
previohsly cémmented upon in the auditors certificate under
the Companies Act, 1913, Z&n examination of the company
accounts only audited by the auditors, and filed by the
companies discloses that there is as yet no adequate rea-
lisation of this obligation by a majority of the auditors.
In a large number of cases, it has been cbserved that the
auditors have given clean certificate on the company
accounts audited by them without loocking into matters
which were clearly relevent to true and fair view of the
affairs of the companies concerned. In this connection,
some of the auditors have contended legalistically and on
-the basis of an unduly ﬁarrow interpretation of the letter

of section 227 of the Act, that the certificate is required
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to be based only on the result of the scrutiny of the
books of accounts maintained by a company under thé
provision of section 209 of the Act and that the auditors
are not required to report to the shareholders.of the
company, the infringments of the provisions of the Com~
panies Act o£ ﬁhose of the other important laws, much less
to e draw their attention to inadequate provision of
deprectiation, o under or over valuation of current assets
like stock-in-trade, to improper allocation of reserves,
to improper classificatiog of debts fnd loans etc., although
these defences may come to their notice in course of théir
carrying out the audi; of the Companies concerned, Such
om¢issions are not, however, in accondanée with the best
traditions of audit practice and in the view of the
Department of Company Law Administration it would not be
proper discharge of their responsibilities if auditors
were not to disclose the above irregulerities in their
reports. ‘For, it would be difficult to hold that an audit
" report which ignores such important matters as must a
necessarily have a close bearing on the furtunes of a
company could bive a true andé failr view of its affairs.

On the contrary, the clear certificates issued by auditors
in such cases would tend to mislead the sharehclders as
well as the general public who might have to deal with the

companies concerned,”
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June 1962, the Department issued a press
., «apressing upon the Chaftered Accountant,
acting as statuiory auditors of companies, that it was
their duty to comment on all such matterial violations
of the law or sound accounting practice as might reasénably
be expected td affect directly or indirectly the fortunes

of the company's accounts.

In England, the Hand Books issmwed by the Council of
Institute of Chartered Accountants of England and Wales
contains the following general proposition in respect of

auditor's duty.

"It is the duty of the auditor of & company to arrive
at an independent professional opinion on whether the
directors have properly carried out their own duties in
the preparation of accounts and their presentation to share-
holders", and according:.r to the expert evidence, in cases
whwre there 1s no sound system of internal auditing, it is
the duty of the’auditor toc make deeper and more extensive

tests.

(TI) 7¥s AUDITOR LIABLE TO THIRD PARTY?

In Colley on Torts it has been cbserved "that .. ¥
"so far as the company which has appointed him as as auditor
is concerned he will be liable £f he does not perform his

duty properly or is guilty of gross negligence or fraud,
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But he also owes a legal responsibility to third parties
who might have been misled by his audit certificate and

"acted in reliance thereon'.

In U.S8.4, under the Securities Exchange Act, an auditor
is made liable tc third parties not only for fraud but
also for negligent misfepresentation, even 1f it be innocent.

In England it has been held by House of Lords in Hedley
9

w1

Byrne & Co, Ltd. V, Heller & Parnters Ltd,, that & person
exercising any profession or calling will be liable for
negligence resulting in failure to exercise due care and
skill, to any person relying upon his careless advice or
information, despite the absence of contractual relatione
'ship with him, unless when giving such advice or information,
he expressely d??laims any persconal responsibility thereof .
And rgcently,in the case of Arnson V. Cassona Backman

Rutley and Co.60 the House of Lords held that there is no

immunity in the case of an accountant or any other person

except where he acts judicially.

It may be submitted that in India also auditor may be

7

held responsible to third party. However, under section
2(30) an auditor is .an officer and in cases where the
»

auditor ,has acted hcnestly'and reasonably he may apply to

the Court for relief under section 633 of the Act,
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{
General QObservations

As a result of the provision of Companies Act, it is
generally agreed that published accounts are mines of
valuable ‘informations, supplying knowledge of informatiogy
of the company's financial position in greater detaillfhan
is likely to be available from any other scurces. The
" statutory provisions are not the last word, but in general
they ensure that vital information is there for those
gqualified to extract it. Unfortunately, the traditional
layout of a balance sheet makes its contents unaccessible
to the bulk of'i£s readers. - The financial advisers, the
accountants and financial institutions can extract valuable
informations from it, but average investors, particulariy
"in India, lacké the technical skill to deciphere the
informatiions. Published accounts, however, have become
the linch-pin of the system of protection through disclosure,
Unless., in a welfare state, particularly in India, this
system is to be rejected in fa?our of some more drastic
method, the outétanding needs seems to ensure that accounts
are presented in a form which is more readily intelligible
to the "average in&esﬁors. The balance sheets and accounts
must be in narrative form and incorporated as an integral
part of the Director's report. There is, of course, nothing
in the Companies Act to prevent comparies from presenting

there accounts in narrative form.
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Recognising the importance of disclosure in respect of
accounts the Sacher Committee®s has rightly recqmmendedel
for the inclusion of a proyision in the Companies Act, to.-
the effect that all public limited companies, whése shares
are listed in Stock Exchange should publish an abstract
in a summarised‘form of half-yearly unaudited accounts of
Ehé company and a brief report thereon. Such a report
should be published within sixty days of the close of the
half year ana it should,high light tﬁe importént develop=-

ments of the company during the half year under report.

1

While making~the above recommendation the Comnmittee
observed that "“the recent developmenté in corporate laws
both in this country and elsewhere, have been characterised
by a strong emphasis on increasing disclosures by management.,
‘Openness in company's affairs is‘thé best way to secure
responsible Behaviour. Most of the disclosure requirements
are primarily ig the matter of preparation and presentation
of balanc¢ sheet and profit and loss aécounts. The present
practice is to publish the finahéial affairs of the company
once in a year. From the point of view of increased

disclosures, this practice is not quite satisfactory.

-

It may be submitted that though the Committee has laid
down time limit for the implementation of this recommendation
ie.e. two years after 1lst Sep. 1978, no action has been taken

so far in this regard by the Government.
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SOCIal, AUDIT~POWER OF THE CENTRAL GOVERNMENT IN

RESPECT OF AUDIT AND ACCOUNTS 3

Sub-Section (4~A) of section 227 inserted by
Companies (Amendment) Act, 1965 empowers the Central
Goverhment to order by a special or genercel order that

the auditor's report inrespect of a certain class or

~description of companies as may be specified in the order,

sh2ll include a statement on such matters as may be

specified therein..

In exercise of the‘powers, the Company Law Board,
issued the Manufacturing and other Companies (Auditor's
Report) Order, 1975, popularly known as "SOCIAL AUDIT".
It came into effect from 1st Jan, 1976. It applies to every
company which is eggaged in one or mére of the following
activities

(a) Manufacturing, mining or processing,

(b} Supplying and rendering services:

(c) Trading; and ,,‘ | »

(d) The business of financing, investment, Chit fund,

nidhi or mutual benefit sociéties.62

.Thus order applies to all classes of companies including

Government Ccmpanies, which are engaged in tﬁe above acti-
vities. However, it does not apply to bodies corporate
which are not companies witliin the meaning of the Act.

The Banking companies are also excluded from the purview

of this order.
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So far as the Manufacturing and other Companies
(Auditor's Report) Order, 1975 is concerned, the follgwing

!

points are worth noted :

(1) Besides banking companies, which are expressely
excluded by the Gréer, planatation companies,
producing tea, coffee, rubber etc., agricultural
products and also engaged in processing their
products and real estate gndyother companies not
coming under any of the three groups A,B,C.

specified in section 4 of the Order, are not

affected by the Order.

(2) As the matters required to be included in the
auditor réport as to ﬁhe existénce or non-existence,
truth or non-tf#uth of the matters contained in the
several items specified in the (Order, what the
auditor is required to do is not merely to express
his opinion but to make a positive statement of
fact of the 'yes' or 'no' tvpe, so that if he makes

' any statement which is not true as a fact, he will
be pommitting an offqge undgr section 628 of the

Companies Act, - 1956,
(3) Auditor's duty as regards verification of stock 3

The Order has made it clear that neither verification

. no¥ valuation of stock is a duty of the auditor but it
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requires him to state in his report whether, as a fact,
phyéical verification has been conducted by the management
is fair and proper according té norﬁally acceﬁted accounting
principles... for doing this auditor is required, to see
physical evidence of verification. He cangot merely rely
Mﬁon ﬁere statement of the managing director or other
officers that the stock have been verified and figures

shown are correct, Further he will have to ccie to his

own independent conclusion,as to the valuation being fair

and proper.

. POVWER OF THE CENTRAL GOVERNMENT TQ HAVE SBECI~AL AUDIT-

- SPECIAL AUDIT 3

Section 233 A inserted by the Companies (Amendment) Act,
1960 provides Qery important weapon in the armoury of the
Central Government, This section empowers the Central
Government to have a’épecial audit for the accounts of the
company either by thé additor of the coﬁpany itself or by
any other qualified €hartered Accountant, whenever it is of

the opinion :

(a) that the affairs of the company are not being
managgd in accordance with soﬁnd business principles or
prudent conmercial practices, or

(b) that the company is being managed in a manner
likeiy to cause serious injury or damage to the interest
of trade, industry or business to which it pertains, or

(¢} that the financial position of the company is
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such as to endanger its solvency,

Tﬁe Report of special auditor under this section
shall include all matters required to be included as
per section 227, 1In addition to that, it shall also
include a statement of any other matter which might havé
been referred to him by the Central Governwent. %he
auditor is recuired to make his report tc the Central
Government and to the members of the company. Here
it may be mentioned that as per section 227(2) auditor is

required tc submit his report to the members of the company.

The Bpecial Report and the Powér of thes Cenﬁral
Government 3 ‘

On receipt of the report the Central Government may
take such action as it coqsider necessary in accordarge
with the pfovisions of Companies aAct, 1956 or any other
law for the timelbeing in force. K It may be submitted that
under this provision the Central Government may appoint
‘inspector for investigatipg the affairs.of the conpany
under section 237 of the Act or it can appoint any number
of bersons as directors in the Board of Directors of such
company under section 408 of the Act.

The proviso to this section inposes obligaticn on the

. M/'Cl’
Central Government, according tobit, if the Central Government
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does nét take any action on the report of the specizl
auditor for a period of four months from the date of its
receipt, it shall send iLr. to the company either & copy
ox relevent extracts from the report with its comments
thereon and require them to circulate.that copy or those
extracts to the memgers or have such copy or extract read

before the conpany at its annual general meeting.

The reason given for inserting this section was to
have critical appreciation of the company's working and
state of its affairs before the Central Government under

. : 63
certain circumstances.

,

It may be submitted that the power confered by this
section is very wide and it requires to be used justiciably.
Looking to the provisions of the section, this becomes
more importéent, because there is nothing in section to .
indicate that the éentral Government should, before the
issue of order for special audit, give the company or
its management any oppoétunit& of being heard. Some nece-
ssary safequards are required to be provided in the section.

The Concept of Sound Business Principles s

The concept of ’'sound business principle” and ‘'prudent
commercial practice' used under section 233 A requires

‘some clarification.
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It may be submitted that these concepts are of wide
connotation:' and have been adopted in the wuke of the
Government resolution’ﬁoved in the Parliament in conne-
ction with the setting gp of the Parliamenyhtary Committee
on Public Undertakings, whibh was required to examine and
report whethér‘the Public Undertakings were beiné managed
in accordance with ‘'sound Eusiness peinciple! ané 'produent

commercial practice'.

The concept of sound business principle include not
lonly the keeping of proper accounts presenting clear Emlance
sheets distinguishing between expenditure on capital account
~and on clrrent account,the making of adequate allowance
for depreciation etc. but &lso the adherence to a business
codexof conduct like integrity, fair dealings, efficient
service and absence of bad faith and malpractices in the
management of the business of a company. Whereas the
. expression ‘prudent commercial practice’ indicétes the
( making of effort to carry on the business in & manner
conducive to efficiency and good harmonious relstions with
the workers and other employees; shareholders, Government
officers etc., andﬂpeing good and serviceable to members
of the surronding society. It also implie#ithat the business
is being carried on with cgst consciousness and without
waste and in & manner conductive to the benefit of all those

interested in enterprise.
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It may be submitted that though the power of the
Central Government under section 233 A is made conditional
i.e. only under certain circumstances the power can be
exercised, but it will not be difficult to exercise the
power, as the‘ipterpretationéto the concepts of 'sound /given
business principle' and ‘prudence commegcial practice! is

very wide.

AUDIT OF CQOST ACCOUNTS :

Section 233-B inserted by the Companies (~amendnent)
aAct, 196§ empowers the Centrsl Government to order th?
conducting of cost audit of any class of companies engaged
in production, processing, ménufacturing or mining activities
In case of such companies the Central Government may, by
oé%r, direct that an audit of cost accounts shall be conducted
in such manner as may be specified in thg order by an
auditor, who shall be a cost acccuntant within the meaning

. ant -
of the €ost Accounts Act, 1959,

The object of insertion of this section thus stated
in Notes on clauses "The purpose of the section was to
enable government to issue necessary direction for conducting
cost audit of companies engaged in manufacturing or mining

activities", (Clause 24).

In order to prevent the disclosure of certain #&nformation,

the Joint Select CGommittee - noted that "since cost audit is
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¢
likely to reveal certain information which is regarded as
confidential by the companies the cost audit report should
be filled with the Company Low Board and not with the
Registrsr and a copy of the report should be sent to the

company".64

By the Companies (Amendment) Act, 1974 certain change
were affected in the original section. One of them was
éeletion of thé words 'Company Law Board'. fow report is
to be submitted to the Central Government instead of Company

Law Board.

Disclosure to the member

y

Sub-Section (10) lays down provision for disclosure of
the contents of the cost sudit report to tﬁe members of the
company. It provides that the Central Government may direct
the company whose cost accounts have been audited to circulate
to its membefs, alongwith the notice of the annual general
meeting to be held for the first time after the submission
of such report, the who$e or such portion of the said report

as it may specify in this behalf,

It may be stated that though section 233 A prescribes
elaborate provisions for audit of cost accounts, the mana-
gement may by péass or delay such audit of cost accounts,

Following lacunas are found in the section :
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{a) it does not prescribe ardy time limit for the
appointment of cost auditor by the Board of Directors.
This lacuna may provide Board of Directors an opportunity
for adopting dilatory tastics in any case where the cost
audit is against the wishes of the management. In order
to plug this’léophole, specific time, say thirty days

may be prescribed for appointing the cost auditor.

(b) The power of appointment of cost auditor is at
present restw with the Boaré of directors. Looking to the
duties to be pegformed by the Cost Auditor, it is not
desirable, as it 1is likely tc alffect the independence of
the cost auditor. Further, nc provisions have been made for
£filling vacanciesviﬁ case of resignation, disqualification
or death of the cost auditor. There is also ns provision
for removal of cost auditor for misconduct or other like

causes. All these lacunas are required to be pluged.

It may be submitted that the real object of the present
section, which enables tﬁe Central Government to direct
an external audit of cost accounts of any particulér company
is no£ clear. IQ most advanced countries, cost accounting
is primarily and basically a‘service tool to management.
Though its chief function is the determination and a}lo—

cation of costs to products, it is today serving as a

positive aid to management in cost control and cost analysis.

i
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It helps thé management to improve efficiency in the use
of materials, labour and blant, maximam production and
realise greater profit. Cost accounting has thus been
an internal affair of each company intended to serve as

guide to management to improve efficiéncy all round.

The spokesman on behalf of the institute of Cost @and
Works aAccountants, in his evidence before the Joint
Committee on the Bill, stated that such audit would comprise
matters‘like'inventory audit, stock audit, stores issue,
procedure audit, work in progress, audit, capacity utili-
sation, overheads and indirect expenditure etc. Unless the
function of the audit is confined to reporting on the
regulafity of the maintenance etc, of cost records as may

be prescribed under section 209 which is a simple matter of
not much consequence e#cept assuring the cost accounts

are regularly maintained, a proper audit ofi cost accounts
on the lines required by section 227 will be next to
impossible as verification of‘regularity will have to spread
itself over the entire field of 'a company's activity and
deal with tens of thousands, if not lakhs of day-to-day
iteﬁs of the productive processes, beginning from the

first purchase of raw materials and ending with the

last sale of finished product, for the period eovered by the

audit. Cost accounting being itself a continous process
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the kind of audit contemplated may takes months and years
and report or reports made inrespect of it will be out of

.dated and mere history when it comes up for consideration.

It may be submitted that in order to havé proper audit
of'cost accounts, appointment of cost accountants should be
'made obligatory in caéses of companies recuired to maintain
cost accounts under the Act,

65 that Ywhen cost

The Sacher Committee has recommended
‘ audit is ordered in respect of any particular industry under
the provisions of section 233 B, such audit should be
continued every year unless the.Central Government for reascns

to be specified, order to discontinue such audit in any

partieular industry.

While making above recommendation, the Committee observed
that "maintenance of Cost sccounting Records in certain
types of industries and their continuous audit by an
appropriate Cost Auditor will not only be a step in the
direction of consumer protection but alsc will be an advantage
to the company itself... the present bractice of conducting
cost audits intermittently is not of any particular

1

3 ) 6
assistance to the companies or to the consumers at large". °
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ANHNUAL RETURN 3
(I) REQUIREMENTS AS PER SECTION 159

Section 159 provides that eQery company having a
share capital mﬁst prepare and file every year, with the
Reg}s;rar its annual return whthin sixty déys of the date
oi the annual'éeneral megting. The purpose of phis return
is to enable Registrar to fecord the changes ﬁhat have
taken place in the constitution of the Company during the
year. The ultimate object of this provision ias to see that
the person dealing with the .company gets latest iﬁformation

apout the compény, with which he intends to deal with.

The return of the company with share capital has to
cbntgin the éarticulars speéified in Part I of the Schédule V
of’ the Act as they stood on that date regarding

(a) itsAregistere¢.office. ‘ h

;(b) its register of members,

(c) 1its register of,debénﬁure—holders.

(d) its indebtedness,

(e) its members and debenture holdefs, past and

present and, |

(f) its éhares and debentures,

{(g) its directors, manageré and managing directors

past and present.

As per the present provision, . the com:any is required

toc file annual Return, and -it is immaterial whether Annual
3
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General -Meeting is held or not. This provisions are
improved on the lines of. the English ~ct. It covers the

register of debenture holders also,

It may be mentioned that the .detail provisions contained
in éection 32 of the previcus Companies Act have been taken
over and incorporated in Schedule V of the New w~ct. The
Schedule as recommended by the Company Law Committee embodies
all the éro&isions contained in the corresponding schedule of
the English Comparies &ct, viz. Schedule VI. The present'
section 159 and the Schedule V are based on the following

recommendation of the Company Law Comnmittee :

"the section 32 of the act should be revised on the
lines of section 124, read with section 126 of the English
Companies Act, 1948 subject to the following modifications.
The annual return ﬂme)Form-B should also contain a list
of registéred debenture holders and informations aboyt

'

their occupations and the occupations of their directors“.57

An amendment was made in l§60, The purrpose of this
amendment was to plug loophole found in the existing
provision. 'Under which a company could contend that if
it makes default in holding the annual general meeting,

it could not be penalised for not filling the annual returns

and sccounts, which is only consecuential. To deal with
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such defaults convineientl&, it is proposed to make

provision in the section requiring every companys:

(a) Where the annual general meeting for any
vear has not been held, to file the annual returns within
forty two days from the latest date on which the annual
general meeting‘should have been held in «ccoordance with
the provisions of the act; and (b) tc state reason for not

holding the annual general meeting.68

Now according to amended provision, in cdse the Annual
General Meeting has not been held on or before the last
day by which it should have been held, the annual return
must, however, be filed in time. If'no Annual Genersl
- Meeting has been held, the company shall alongwith the
annual return, file a stetement giving the reasons for
not holding the aAnnual Genefal Meeting.

In the case of State of Bombay V. Bhandhan Rao.Bhandari69

it was held that fact that no annual general meeting was
held is no justification for no£ complying with the require-
ments of this. A person who could have called the meeting
cannot, by not calling meeting take shelters of his own
default, and say that because no meeting was held, he could

not file the annual return.
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Whereas in the case of Madan Gopal Dey V. State of

West Bengai;?o it was held that the feact that the compény
did not function is aléo no excuse. It was, however, in the
éase of Calculating Business Machines (Pvt,)Ltd. V. State

of Bihar,71 held that as the company admittedly was nct
carrying on én§ business since its incorporation ana had
requested the Begistrar to strike off its name‘from register
_as defunct con@any, there would be no mens rea on the part of
the company and its directors in not submitting the annu&l

returns under section 159 and conviction of the company or

its di;ectors under section 162 would not be warranted.

It may be submitted that the decision of the Patna High
Court is quite in order with the provision of Companies
Act, 1956, Sectidn 560 empowers the Registrar to stx&ke off
the name of a defunct company frém the rebister of companies
after folléwing the procedure laid down under section 560.
In this particular case the Registrar should have strick
off the name of the company instead of prosecuting the

ccmBany for non-compliance with the provisions of section 159.

Other Provisions dealing with the Annual Return are

Section 160 deals with the annual return of a company
without share capital. An important amendment was made in

1960, A new Clause (8a) was added in Sub-Section (1)
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requiring digclosurexaboﬁt names of members and the
respective dates on which they become members and the

names of persons who ceased to&,be member since the date
of'annual)generai meeting'of the immediately préceding year,

and the dates on which they so ceased.

Under Seétion 161, thé copy:- of the Annual Return filed
with the Registrar must be sigﬁed both ﬁy a directér and
by the manager or secretary'of the company. Further the
annual return must be accompanied by a certificate signéd
by signatoriés of the returm stating thet informatioq given
in the return was co;rect'on~the day of the Annual General
Meeting, and thgt further entries regarding transfer of
shares and debentures have been correctly recorded in the

propef books. Section 162 provides for penalty for non-

compliance with the provisions of sections 159 to 161,

How far Complied with?l

From the Statistical data reported in the Twenty-Ninth
Annual Report of the Départment of Company sffairs on the
working and administration of the Companies Aqt, 1956 for the
year ended March 198S, itt%pparent that provisions of
sections:159 and 160 are mostly honoured by breach then
compliance. As per Report during the year 1984-85 out of
13,787 prosecutions, 4587 prosecutions were for non-filling

of “nnual Return with Registrar‘72
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(IT) CONSEQUENCES OF NON COMPLIANCE 3

Recently, in the case of National Cotton Mills &
Others V. Asstt., Registrar of Companies, West Bengal73
it was'held that the failure tc file the return- did not

1

constitute a continuing offence and, since the offence
was not a contiquing'one; conénizance of such an offence

cou;d not be taken by the Magis£rat after the expiry of the
period of limitation provided in section 468 ¢f the Cr.P.C.

1973,

i

It was flurther held that in order to constitute a
continuing pffenéé, the offence must arise ‘'out of failure
to obey orAcomply with & rule or its reguirements and which
involves penalty, the 1iability for which continuous untill
‘the rule or its requirement is 5beyed or complied with".
Section 159 which requires every company to file‘with the
Registrar the par@iculars specified in the section in the
form of return within sixty days from the date on which
_thg Annual General Meeting is hela, does not impose any,
liabil;.ty which so continues. The offence on the breach
thereof is complete with the‘failure to furnish the return
in the mannér or within the tiﬁs stipulatea. Lsuéh an offence
is committed once and for all as and when one commits the
défault. The’provision does not contemplate that the
obligation to submit the returns /. continugus f&om dayv

to day untill the return is actually submitted nor does it
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_provide that continuance of business without filling of
such return is prohibited so that non-fulfilment of a
continuing obligation or continuing of business without
filling of such' returns becomes a contibuing offence.

when Section.1§2 of the act prescribed the penalty of fine
which may extend to fifty rupees for every day during which
the default continues,’it‘merely prescribed the measure of
penalty-such a prescription\beino made with the object

of énforcing strict compliance with the requirement of section
159 under the threat of enhanced penalty and getting relief
from penalty on enhancing scale by early submission of
returns even after the default. That dpes not render the
inifial default‘a continuous one. It cannot be said that
offence is repeate@ or committed from day to day after

the initial default. It is only when the offence is
committed from day to day or repeated from day to day that
it can be called a continuous offence. There being no
express provision in section 162 in that behalf as there
are in section 234, 598 etc. of the Act, it cannot be held

that offence under section 162 is a continuing offence.

»
'

Enforcement of Registration Requirements :

With the enormous number of companies on the register,
one serious problem is to secure compliance with the

registration requirement, and many companies especially



591

3
small private 6nes, are in arears, with their annual
return. The penalties provided by the variocus sections
have not proved an effective sanction. %he Registrar of
n ’ : ,

Companies have been provided with péwers to strike a defunct

company off register.

Section 560 of the Act empowers the Register to strike
off the names of those companies which are no more active or
are not in operation or where the company is being wound
up and nd returns have been filed by the liquidator as
required by the Act for a period of six consegutive months
after notice demanding the returns have been seﬁt by post
to the company or the liquidator at his last known place
of business. The Registrar is required to follow the

procedure laid.down under section 560 of the Act.

In England, -section353 of the English Companies Act,
1948 provides that if the Registrar has reasonable cause to
believe that the company has ceased toc operate; he may
ingquire from the company and if no reply to two letters
or a reply to the effect that the company is not in a fact
carrying on business he may publish in the Gazette, and
send a notice thaf unless cause  is shown the company will,
at tﬁé expiration of three months be strhcﬁ off the

register and dissolved.
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The wording of the these sections show that ;t is
envisaged that ﬁhe Registrar wil]l set the process in
motion as a result of the company's failure to file its
annual returns. Ofteﬁ. however, the company itself. invites
th¢ registrar to exerciseé the powers éince, the procedure
is a cheapt and simple method of dissolving a private
company which has fulfilled its‘purpose. In England, in
the year 1967. 16 companies were dissolved by Court Orders,
6444 after voluntary 1iquidation and 11,289 were stuck

74

off under section 353, This suggest that in England,

this method of dissolution is now the most common of all.

It may be stated that it is m method which deprive the
members and creditors of all the protections afforded to
them by the winding up. In India, however, it is speci-
fically provided under the proviso (&) of sub-section
(5) that the liabxlity of every director, manager'or other
officers of the company shall continue as if the company
had not been dissolved, and the Court can wind up the
compény, notwithstanding that {1: has been struck off,
Further, as per sub=-section (6), the Court can, on the
applicaﬁion of the company or any member or cfeditof,
hay within twenty years)order the company to be restored to
the register, whereupon it shall be deemed to,héve

continued in existence.
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The effectlof pending litigation on the operation of:
Section 560 3

In the case of éhogilal Chimanlal V. Registrar, joint
. oS
Lheld that where &

litigation by a third party against the company is pending,

Stoci Companies M.P,. (Gwaliar),75 it

the name of the company should not be struck off, and if

struck off, it will be restored.

In Surjan Das V., Chebla. Cotton Co.,76 it was held that
there is no provision for appeal against an order restoring
a company to the Register. But where an order is erroneous,

it is open to revision.

Secondly, if the company is in fact in operation but is,
>
deliberately\or through inetficiency, failing to afford
the public information which' the law reguired, the registrar,
may proceed under section 614 and obtain Court order requi-
ring the company and its officers to make good the default,
Qithin a specified time. If the order is not conplied

with the officers will be in contempt of Court and liable

to imprisonment untill thev purged their contenpt.

vwith a view to simplify the annual return, the Sécher
Committee has recommended that "it would suffice if a
simple provision is incorporated to the effect that the
apnual returns as regards certain categories of companies,

including foreign ‘companies, shull be respectively in
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forms set out in part to be designated in schedule V

to the Act, and shall set out the cerfificates or
declaration as may be specified in those parts, &as.
regards the provision with respect to penalty, it
recomrnended .that this may be provided in separate schedule

alongwith other penalties under the act, 7

So far as these provisions are concerned it may be

~submitted that the object of &ll these provisions dealing

wit@ the annual return is to provide an annual consolidation
of the presc¢ribed informations so that & person will not
generally have to go back beyond the iast anmial return,

At the sametime, however, the oprortunity is taken of
obtaining Certéin additional information which would
otherwise be available only &t the company's office, if

at all.

POWER OF THE REGISTRAR TO CALL FOR INFORMATION OR
EXPLANATION (Section 234) :

A company is required to file several documents with the
Registrar under tﬁe various provisions 6f the act. In case
the Registrar is of the opinion that any information or
explanation is necessary with respect to any matters to
which such document purposts to relate, he may, by &

written order, ask the comnpany submitting the documemt to
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the required information or explanation in writing, within

a fixed time, specified in the Ordér.78 On receipt of the
Order it is the duty of the company as well as of its
.officers to furnish the required information or explanation?9
In case of default, the regiscrar is empower to ask for the
production of such books and papers for his inspection,

In case of non-éomplianég with this provision, the company
and every officer in default is liable te be punished with

fine. In case of continuous defsult an additional fine

upto Rs; 50 may be imposed.

The registrar is also provided with an additional
remedy. <The Registrar may apply to the Court and Court
may recuire the compaﬁy to produce before the registrar
such books and papers as, in the opinion of the Court,
may reasonably be required by the registrar for his

purposes.

So far as this pfovision is concerned it may be
mentioned that previously, the duty to furnish the
information was confined only to the officers of the

coméany. Now, extended to the company also.

In case of Coimbotore Spinning & WeavingnMills Ltd,
V. M.3, Srinivasan,80 the Madras High Court has discussed
the scope and the powers of the Registrar under the dhamended

section.,.
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%

Changes Brought about by the Companies (Amendment)

Act, 1960

The following 1s the notes on this clause of the

pi11,81 |

The report on the affairs of a company

which the Registrar is reguired to make

to the Centrai Gov§rﬁment under sub- >

section (6) & (7) of section 234 would

be of value only if it is based on a

factual appreciation of the position,

disclosed in the books of accounts, etc.,

of the company concerned. It is, therefore,

proposed to ehpower the Registrar to call

for and inspect such books of accounts etc.

as he ﬁight requires not only in relation

to statutory documents filed with him, as

recommended by the Committee but also in

connection with complained lodged with him

under sub-section (1) of that section.

Power of the Registrar.

The registrar has power to call for information only
inrespeét of documents which a Ebmpany is required to
submit to him and not inrespect to any other documents or
matter, though it is likely that every matter about a company
‘may‘be brought under some document or other filed with the
Registrar. This is clear from the new section (34) which

empowers the Registrar to call for &ll books end papers

1
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which he considers necessary. Though ordinarily the
information or explanation should have some bearing on

the items mentioned in the balance sheet and profit

and losé account, annual return etc., filed with the
Registrar, %t need not be confined fo matters specified in
!those documents. Where the Registrar receives complaint
or information from creditors, contributories or other
scurces having a bearin@ on the documents filed with him,
he may call for furthér information or explanation on the
allegations made in respect of them, From the wording of thne
section, it seems that there is no limit for calling for

the information or explanation.

Under clauge (b) of Sub-Section (4) the refusal or
neglect*is éﬁnishéhle eventhcugh the order of the Registrar
may be unreasonable. But .the Court in making an order may
take into account and consider what is reasonably required

by the Registrar.

Further it may be mentioned that the expression ‘'un-
satisfactory state of affairs' used under Sub-Section (6)
is very elastic, and may include any thing illeg&l, irre-
gu}ar or improper in réspect of the affairs of the company
prejudicially affecting the coﬁpany,‘iis shareholders or

any of them or any creditor or the public interest.
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Who Can make Representation?

It may be submitted that only a person interested
can make representation to the RBegistrar and not any
stranger, for instance & rival company or its directors

or members as such cannot be said to have any interest.

Further, as Ehe sub-section refers to ‘'business being
carried on the fraud alleged must be a present of continuing
fraud, It does not apply to a case of past fraud. As per
sub=-section (7) if upon inguiry the Registrar is satisfied
that any represenﬁation on which he took action was fri-
vilous or vexatious, he shall disclose the identity of his
iﬁformation to the Company. <The object of this pgovision
may be to enable company to take appronriate action against

persons responsible for such vexatious information,

Power of Seizure of Documents (Section 234}43:

Section 234 A provides that, where upon inforpation
in his possession or o;herwise, the Registrar has réasonable
ground to believe that the books and papers of, or relating
to,;any company or other body corporate or managing director
or ménager of such company or other body corpofate may be
destroyved, mutilated, altered, fa¥sified or secreted,
the Registrar mgy make an application to the Magistrate

of the First Class or as the case may be, ‘Presidency

Magistrate having jurisdiction for an order for the siezure
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of documents. Further this right of Registrar is made
conditional. The condition laid down in the section is
that '‘he has reasonable ground ts believe...'. This
expression'shows that the reasonableness of the ground

to believe is justificable. #s it is a condition precedent
for the exe%cise of the power under the section, an
aggreéeved party may resort £0 the Court for a decision
whether the reason or ground which weighed in the mind of
Registrar was reasonable. If it did not appear to the
Court to be reasonable, it will be struck down, eventhough

the Registrar might have believed or acted honesty.

The magistrate may by order authorise the Registrar
(a) to enter with such assitance as may bé required, the

place or places where such books or papers are kept.

(b) to search the place or those places in the manner
specified in the order; and (¢) to seize such books and

. 82
papers as he considers necessary.

Bub-section (3) lays down the time limit for retaining
the selzed documents.’ According to it, the Registrar
shall return the books and papers siezed a&s soon as
possible but in no césé later than the thirteenth day
after such seiéure. Of course, he may before returning

them take copies or extract ffffm them or any part thereof.
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Here it méy be mentioned tha£ this section was inserted
by the Qompanies (Amendment)'Act, }960 on the recommendation
of %ﬁe Companies Ameﬁdmept Committee. This Committee while
making recom@éndations observed that 'under section'234,
as it stands, t@e Registrar has no power to compel production
of accounts boéks or documents by the company. He can
only call fbr‘information or explanation in writing. The
report of the ﬁegistrar'required to maﬁe to the Central
Government under section 234 (6) or (7),’on the basis of

which an order of &ppointment of an inspéctbr is contem-

plated by sectioﬁ 235 (c), would be of real value only if

" it is ‘based on available evidence or materials, particularly

the books of account and vouchers. ' It is, therefore de-
sirable that section 234 should be amended by giving the
Registrar power to call for and, inspect such books of

account or documents of the company as he might requires.'83

Section 234 A was amended in 1965 by the Companies
(Amendment) Act, 1965, By this amendment concurrent power
given to the 'tribunal or magistrate' in respect of ggarch:

and seizuré,_entrustéd to the Registrate only.

COMPANY'S MEETINGS AND DISCLOSURE : '

.

A company is an artificial person created by law,

The business of a company is carried on by the elected

3
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representatives of the shareholders, called directors.

Thyy look after the general administration of the company.

But éhey cannot decidé about all matters. &s per the

provisions of the Companies Act, 1956, the powers of the
company are devided between the Board of Directors and
General Meeting. Certain maiters are required to be
decided b& the whole body of thé members of the company
and, therefore, the me&tings of the members are held. from
tiﬁe to time. In these meetings the management is required
to make discldéure to the members in respect of comgény's
affairs, particularly in 'regard to the financial and other

matters.

TYFPES OF MEETINGS

‘he meetings of the company may be classified as
follows 3
(a) Meetings of the members/shareholders i
| (i) Statutory meeting
{(ii) Annuél Génerel Meéting
(iii) Extra Ordinary General MEeting;
(iv) Meetings conveyed by the Company Law Boatd,
(V)~ Class Meetings. ‘ h
(b) Other meetings :
(1) Meetings of the Creditcrs;
(i1) Meetings of the Debenture'bolders

(iii) - Meetings of Directors.

-
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(I) STATUTORY MEETING :

A statutory meeting is general meeting of the company
This is the first meeting of the members of a public company
and is held only once in the life time of a company. The
object of-hqldihg this ﬁeeting is to provide an earlier
oppoftunity to the members of discussing &ll matter relating
t§ formation of the compaﬁy, including statutory report.
A privaté limited company, an unlimited‘company and a
Guarantee company having no share capital are not)requieed
“to hbid any statutory meeting.. The exemption granted to
private company does not extend to any private companf

which a Banking Compapy.84

. Position of a Deemed Public Company 3

As per the pfovisioné of section 434, a private
company, which subsequently becomes a public company by
reason of section 43A will have to comply with the provisions
" of the ‘Act which appiy to public companies so far as
applicable to it from the date of its becoming a public

company.

As per section 149 (7) a private company is entitled
to commence business, immediately on its incorporation,
It is, therefore, already entitled to commence business

on the date when it becomes a public company. If the date
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of its becoming public company is within six months of

the -date of its incorporation, it must comply with the
provisions ofv5ectidh 165.- Thus, if it becomes a public
company after six monthé of its incorppration, it will

not be required to comply with the provisions of section
165, 1In case éf failure, the consequences laid down under
féub-égétion X9) of section 165 and Clause (b) of section

‘433 of the Act will follow.

According to section 165, a public company limited
by shares ané‘evgry company limited by guarantee and héving
share capital are under a legal obligaﬁion to hold a
statutory meeting within a period of not less than one
month and not more -than six months from the date at whlch

it was allowed to commence business.

Fuxther, it provides that the Board of Directors shall,
atleust 21 days before the day on which the meeting is to
be held, forward 'statutory report! to every member of the
company. Delay in sendiné thees statutory report to the
members can, however, be condoned by unanimous vote of

members, present at the meeting. -

The statutory feport of a company cdontains all the
necessary information relating. .to the formational aspect
of the company for the information of the members so that

they can make use of it in the meeting.
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Matters require to be Pisclosed :

According to section 165 the statutory report must

state the following facts

(a)

(b)

(e)

(@)

L 4

Total shares allotted : The total number of

. shares allotted, distinguishang those alloted

as fully paid-up other wise then in cash, and the

consideration for allotment.

: ()
Cash received ; The total amountlfash received
by the company in respect of all the shares

allotted.

festrdct of receipts and bayments : An abstract

¥

0f the receipts and payments uptp date within

seven days of the date of report. The abstract
must exibit under distinctive headings the receipts

of the company from the shares and debentures and

 other sources, the payment made thereout, ‘and

balance of cash in hand, and an account or estimate

of the preliminary expenses of the company, showilng

separately any commission or discount paid or to

be paid on the issue or sale of shares or debenture

Information relating to m&nagerial personnel 3

The réport must state the names, addresses and

occupations of directors, auditors, manager s



605

, and secretary and changes occured in sBuch
names, address,occupations since the date of

incorporaticn of the company.

- (e) Contracts : lhe particulais of any contract which
,-or the modification or the proposed modification
of which is, to be submitted to the meeting for
its approval, togather in the latter case, with
the particulars of the modification or proposed

‘modification.

(£) Underdriting contract : The extent to which any

underwriting contract has not been carried out

and reasons thereof.

(§) Areas : <‘he arears, if any, due ¢n calls from

every director and from the manager.

(h) Commission and brokerage : .The particulars of any

commission or brokerazge paid or to be paid in

connection with the issue cr sale of shares or
* 4

debentures to any director.

- As per Sube-section (5) the board of directors is
required.to deiivér a certified copy of the statutory report
to the Régistraf for fegistration, énd Qnsregistration it
"becomes public document, accessible to anybody .on payment

of presciibed fees.
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The object of calling and providing members with the
statutory report is to enable the members to know the
actions teken by the promoters and management and also
~ to become aware about the financial position of the
company at the,beginning'of the venture. Buf in fact,
'the statutory meeting has become mere fo‘rmaility‘.8'5 The
Sacher Committee has recommended for the abclition of

statutory meet;ng. However, it has suggestdéd that every
company limited by shares should forward all particulars,
which are now required to be incorporated in the statutory
report to the shareholders within the period pro§ided in
the '‘section. Such report should asc come up for

considerstion at the first annual general meeting and copy

thereof, should be filed with the Registrar.

It may be submitted that this recommendation if
implemented would save & new company from initial

expenses,

1
.

(IT) ANNUAL GENERAL MEETING (SECTION 166) 3

The provisions relating~to annual general meeting
affords an important protection to the members of the
company. Annual general meeting is the one occassion when
they can be sure of having an opportunity of meeting the

directors and of questioning them on the accounts, on

N



607 -

their repért and on the company's position and
pfospeéts; In order to provide protec;ion to the.investors,
section 166 lays down provisions for calling a meeting of
menbers called annual ggheral meeting. Recognising the
’iﬁportancéqbf the meeting to the members, section 167
| 1ayé down provisions empowering the Central Government

to call or direct the calling of a general meeting of the

company.

As per the'prdvisions of section i66, annual general
meetihg is‘a statutory requirement, it must be called,
whether og not the annual accounts are ready for consider-
ation at the meeting.86 ‘

87 it held that the facts

In Bfahmanbaria Loan Co.
that the account books were in the Court on account of
criminal case against the secretary of the company. and
balance sheet could‘not.be prepared, is no excuse for not
holding the meeting. Whereas in the case of Madan Gopal
Dey V. Sééte_of‘west Bengal,88 it‘wasvbeld that the

meeting is to be cdlled even where the company did not

function‘during the year. ‘ \

(a) Importance of Annual General NMeeting :

The importance of the Annual General Meeting lies
in the fact that it is only at the Annual General Meeting

‘that the shareholders can exercise any control over the

%
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affairs of)a company. 'They can confront the directors,
their elected repreéentatives, at ledst once a year.
They also get an oppor£unity to discuss the affaris

and review the working of the coﬁpany. They can also
také the necessary steps for the‘protection of their
interésts.. They may refuse to re-elect a director whose

action and policy they disépprove.8

The other importance of 2nnual General Meeting is
. consideration of annual accounts and appointment of

auditor of the company.

(b) Notice of meeting and Business to be Transacted :

One of thehrequirements of a valiad mee;ing is that
a bropér notice of the meeting should be given to the
members,’ It muét contain\a statement of business to be
transacted at the meeting. The business which can be
transacted at the meeting of the company may be elther

general business or spec1cl business.,

The following business are declared to be ordinary

business :

(a) the consideration of the accounts, balancesheet

and the reports of the Board of directors and auditors;

-

{b) the declaration of dividend;
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. (c) the appointment of direcﬁors in place of thosé
retiring; and ‘
(d) the appointment of and the fixing of the remuner-
ation of the additors. Any other business; i.e. other
than aboée'mentiohed business are deemed to be special

business.90

As per the provisions of the Act, thére shall be
énnexed to the noéice of the meeting a statement setting
out all material‘factg concerning each such item of
business including the nature and extent of the interest,

if any, of directors, the manager etc.

The object of Section 173 is to secure that all facts
which have a bearing on the question on which the members
. have to form their judgement, are brought to their notice,
well in advance, so that they can exercise an intelligent
judgement. This section was enacted in the interest of
the members, The material facts;concgrning the item of
bpsiﬁess io be'transacted at the meeting are before them
,and~they also know that the interest of the menagement
ig any item of business is, the idég_being»tﬁaé they
may not be duped by tbﬁhanagement unless they have
formed their own judgement on the question after being
placed in full poésessioh of all. the materidl facts and
apprised of the interest of the management in any

particular action being tﬁken.gl
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1t may be mentioned that this section was incorporated

on‘#he recommendation of the Company Law Committee. The
recommendatiops of the Committee was “make it obligatory
for the directors to set out in the notice of meeting,
where speéiéi business is to be transacted all material
fac;s'canernipg such business, It is not enough, in
oﬁr‘vigw, merely to state the nature of the business, it
is, also necessary thét al; material focts concerning it
should be circulatéd in“advance...”92"the nature of the

interest, if. any, of ény director etc, should also be

indicated in the circular."93

(c) Consequences of non-disclosure :

It may be submitted that non-disclosure may prove.
fatal to the meeting and also to any resolution passed

there at-

3

In the case of Kalinga Tubes Ltd. v. Shantiprasad
Jain,94 it was observed that where neither the notice nor
the explanatory note disclosed material facts pertaining

to a resolution, the resolution was invalid and ineffective.

‘A trick¥ notice, merely offering inspection of the

docunments to be discussed or altered at the meeting at
the registered office of the company is not enough, In

.this connection observation made in the caseé of Shaligram
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235 needs a special

Jhajharia v. National Co. Ltd.
reférence. In this case it was observed "where a special
resolution is sought to be passed adopting a new set of
/articles in lieu of the existing articles, a guestion
ar%ses aé fo whether a copy of the entige set of new
articles proposed to be adopted should be sent to every
member or whether it would be sufficient, if the notice
explains the terms of the resoluﬁion. It would appear
that though a copy of the entire set of new articles need
not be sent alongwith the notice, Sufficient particulars
must be furnished of any alteration of rights, duties

and powers, substantial changes in the remuneration of
director, 4r other managerial personnel and other matters
‘which ought properly to be boought t§ the notice of the
shareholders or aré likely to affect the financial
position of the compan&. It is not sufficient if the new
set of articles are merely made available for inspection
at the registered office of the company, It will be
tricky devite, if there is mere offer of inspection at
tﬁe registered office of the company, for few shareholders
have either the time of inclination to go to the’
registered office and further the offer of inspection is
illusory in the case of the shareholders living in far
away places as they will ﬁéve to incur heavy expenses,

if they want to avail of the opportunity.”

r
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Sometime non disclosure proves fatal to the meeting.

'In Kaye v. Croydon Tramways Co.96

a notice convening a
meeting stated that the object of tﬁe meeting was to
ddopt an agreement for the sale of the company's
undertakiné £6 another company. The notice did not
disclose that the directors were interested in the
agreemené as a substantial part of the sale proceeds were
to be pald to the directors as a compensation for loss of

office. It was held that the notice was bad as it did

not fairly discleose for ‘'which the meeting was calaed.

Yet in another case,97 it was observed that "“when
there is a large body of shareholée;s who reside at
great distance from the registered office of the company,
it is not enough on the part of the company to keep
available for inspection a copy of the proposed regulations
at the régistered office and merely give the shareholders
notice of that facﬁ; copies of the proposed changes in
the articles or regulations should be sent with the
notice". If this is not done, notice is not sufficient
and it was held that the “notice did not disclose fully
and frankly the facts upon which the shareholders were
asked to'vote and as such -the resolutions passed were

invalid.
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Consequences of notice not specifying the nature of
Business : ‘

As already seen, business to be transacted are divided
into two yategories viz., ordinary business and spécial
business., It is oﬁligatorylfor the company to give
notice to the members about the business to be transacted,
4 particulerly in reépect of special business. In the case
Vof‘Asansol Electric Supply Co., V. chunila1®€ it was
held that 'if the notice does not specify the nature of
the business to be special, it is bad in law, A meeting
is held in pursuance of such notice is not said to be

duly convened and the resolutions passed thereat are

void and ultra vires.

In Tiessen v. Henderson,99 a notice convening an
-extraordinary general meeting to consider two alternative
sehemes of reconstruction of a company did not disclose
that the directors were strongly interested as underwriter®
in one of the scheme. It was held that the notice was

bad.

Further, matter which is not disclosed in the notice

cannot be consitdered at the meeting. In Pacific Coast

100

Coal Mines Ltd., v. Arbuthnot, it was held that

'where & notice convening & meeting does not specify

a particulars of business to be treansacted therein,
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thé’meéting cannot deal with that mater.

Other consequences for non-compliance with Section 173 :

The non-compliance with the provisions of section
173 have very wide repercussion. This can be seen from

the follbwing cases 3

In Narayan Bansilal v; The Manekji Petit Manufactur-
ing Co. Ltd., %% it was held that feilure to give all the
relevaﬁt facts in the aforesaid manner in- the case of
special busineés wili invalid the resolution passed on
the basis of such nétice. But in the case of Sité:am

1Oz‘.it was held that

Jaipuria v. Banwarilal Jaipuria,
'non-inclusion of facts, not hévingva direct bearing on
the matters té\be considered at the meeting shall not

affect the validity or sufficiency of notice'.

p

It may~be\submi€£ed that decision requires to be
‘féconsideratioﬁ. A notice wﬁich is bad from begining

- cannot be validated'oq the grounds that the facts were

not material, The basic point is’not the nature of

default but default itself..

Application of Doctrine of Severability - How far proper?

103 the Court applied the

< doctrine of severability. and held that 'if the notice is

In one of the English case

misleading or the explanatory note is insufficient in
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resﬁect\ofAthose items fhen rééolution in rgspect of
those items are invalid but not in respect of those

items which due notiqeléhd explanstory note have been
given. Here it may be submitted that in a notice calling
,'the generél~meeting, all mateers and whole matter is
required to be disclosed. It is not proper to apply

the doctrine of severability. "A notice containing several
facts,_some of theﬁ’are %rue and others untrue caﬂhot

be treated as a va}id notice,

Doctrine of Constructive notice and notice calling

the General Meeting of the Company :

In the case of Parshram Q..Tata Industrial Bank Ltd.,
it was held that 'a shareholder, Qﬁq by his own conduct,
shows that he knew the real effect of tbelbusiness to
be tranéacted cannoé»complain of the notice on grouﬁd of

insufficiency.'

So far as application of dcotrine of constructive
notice to ;he notice dallihg the general meeting is
conwerned, I would like to submit that knowledge of facts
to one member cannot be considered as knowledge to all
membersgi“Furthgr, to thé question of(validity of notice,
knowledge of facts cannot be put up as a defence for

‘non-compliance with the express provisions of the Act.

104 |
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Here attention may be érawn‘to position in U.S.A.
In US.A. also great importance is given to disclosu;e.
~In this connection the view of the Supreme Court of
U.8.4, iq thg case oflT.S.C. Inudstries V. Nothway,lo5
quoted ‘in Hamiitonfs Coppofation 1979 supplement page 24

may be worth noted :

“an omitted fact is material if there is a
substantial likelihood that a reasonable
shareholder would consider it important in
deciding how to vote".

"According to the Court, while all. facts which a
reasobale shareholder might consider appropriate need
not necessarily be material facts, the standard that it
was adopting was tnét 'hnder all circumstances the omitted
fact would have assumed significance in the deliberations

as regard his voting'.

Here it may be stated that where in respéct of any
item of business relating to an adrgement or other
transaction a copy of the agreement or document
disclosing the transaction §8 also sent alongwith the
notice of the meeting, it cannot be contented that the
explanatory'stétement has not set out the material facts

.relating to that iteﬁ of business.106
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The view of a learned Judge of the Calcutta High
Court, as the subject matters dealt with by the notice
relate essentially to inte;nal management, the
provisions of the section cannot be considered to be
mandatory iﬂ the sense that a breach thereof will
necessarilf have the effec; of invalidating the meeting
or the proceedings of the meeting. In considering the
consequences of failure to comply with the requirements
of the section, the Court will have to consider the facts
~and circumstances of each sase and be guided by the

principles of justice.

Disclosure of Shareholding Interest

The proviso to Sub-section(2) of section 173,
inserted by the Companies (Amendment) Act, 1960, provides
ﬁor the disclosure of shareholding interest of the
directors and manager. It provides that where any item
of special business as aforesaid to be transacted at a
meeting of the company, the extent of shareholding
interest in that other company of every director and the
manager, if any, of the first mentioned company shall
also be set out in the statement if the extent of such

>

shareholding interest 'is not less than twenty percent

of the paid up share capital of that other company.
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So fa? as»Subusecpion (2) and its proviso are
conceén; a question arise, as to whether the shareholding
interest to be set out in the statement is the aggregate
shareholding interest of each of the director or
manager eté.. Looking to wording of sub-section (2)
‘concern or interest,,if any, therein... of every
\direcéor and the manager if any:; the shareholding
interest‘tb be set out in the statement is not the
aggfegate.shareholding interest of all the directors

etc, but 'the individual director or manager etc.

Company Law Department'’s Clarification of Scope of

Sub-section (2) and its Proviso :

++sthe department has recently come across several
cases where the letter and sbirit of law in this regérd
have not been substantially comlied with by the several
company manégements. In some cases, the Department
found that impértant matérial‘facts relating to the
appointment of Sole Selling Agents under Section 294 of
the act, such as nature of services to be ;endered by
the sole seliing agents to the cémpan&, the . rate of
commission or other remuneration to Bé paid to the scle
seliing dgents etc., were not set out in the respective

explanatory statements attached to the notice of the

meetings, It was also noticed in certain other cases

H
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that the management did not include in the explanatory
note a summary of the impoftant ma;erial fact, but
instead, had indicated in the explanatory note that the
material documents in question were aveilable for
inspection at the registeréd office of the companies

concerned,

The Departﬁent is of the view that apart from the
préctices vitiating in certain circumstances, the
validity of the_resélutions passed, .the sending of a
notice which does not give sufficiently full disclosure
of - the important facts relatiﬁg to resolutions to be
- voted upon by‘shareholders cannot be said to conform to

good company practice.

It is hardly necéssary to emphasize that notice for
general meeting, which are not acconpanied by proper
explanatory statements defeat the very purpose for which
such statement Wwere prescribed by law; nor can it.be
said that such purpose is served by the opportunity
afforded to shareholders for inspection of the material
documents at the registered office of the company
especially were & large body of shareholders may reside

at great distance from the registered office.107
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(III) Extra Ordinary General Meeting :

‘All genéral meetings of a qémpany oﬁher than
annual genefal meeting and stétutory meeting are called
extra ordinary general meetings. These meetings are
called iﬁ emergencies or onvspecialroccaésions. They
are convenéd when it is found necessary to transact
Certain‘business“which cannot conQenéently be postponed
untill tke next annual general meeting. - All busipess
trans&qted at an’extra ordihaiy general meeting are deemed
special business,, of which notice has been duly given
Seforehand. An extraordinary meeting is usually called
for such pfupése.as alteration of the Memorandum and
Articles of the company, increase or decrease of share

capital or regrganisation of capital etc,
' . Extraordinary meeting may be convened :

(2) By Directors : Regulation ' 48 of Table 4 provides

. that the directors may, whenever they deem fit,

~convene an extraordinary meeting.

(b) By dir.ctors on the requisition of shareholders :

The members may also ask the directors to call
an extraordinary meeting. In such & case, the
‘Board of directors must proceed duly to ‘call an

108 “Fre

requisition must be signed by given number of membersg

extraordinary meeting of the company.
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1ofS \
_ The requisitioanust set out the matter for the
- ’ -

consideration of which the meeting is to be
called. It should be noted that no other
business can be transacted at the requistioned

meeting.llo )

(c) By the requisitioning ¢ Members :

If the directors fail to call a meeting as
required by the requisi§ion, the requistionists
may themselveé pioceed to call the meeting and
claim the necessary expenses for the company.
But the meeting must bé called before the
expiration of three months from the date of

depostt of requisition.111

(d) By the Company Law Board :

If for any reason it is impruacticable to call a
meeting of the company other than an annual

general meeting in any manner in which meetings

of the company may be called, or hold or conduct
‘the meeting of the company in the manner prescribed
by this Act or. a¥Fticles, the company Lav Board

may, either of its own motion, or on the appli-
cation of any director or any member who would be

entitled to vote at the meeting of the company,
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order & mecting of‘the company to be called,

held and conducted in such & manner as the Board
think fit ané give such directions as it think
expedient. The directions may include a direction
‘tﬂat one menmber present in person or by proxy
Ashall be deemed to constitute‘a meeting. The
power given to the Board is a discretion power

and should be very sparingly used. The word
‘impracticable' used in Section 186 means
igppracticable for a reasonable point of view.112
It should be interpreted in & reasonable manner
and from the commonsense point of view of an
ordinary businessman taking into account the

. ) 113
circumstances of each case.

So far as extraordinary meeting is concerned, every
business is @ special business and due. notice of it must
be given of the business to be transacted at the meeting.
Recently, in the case of Escort Ltd., and others v. Union
of India & Oﬁhers,114 the Court upheld the importance
of the disclosure of reasons for calling ef an extra-
ordinary meeting. In this case question was about the

right of the director to makre repreSCntaﬁion under

section 284, in case of removal,
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In this case it was held that Séction 284 (3) of the
A¢t gives director who is proposed to be removed, the
‘right to make a written réprésentation even before the
meeting is convened and such before the members are given
notice of the meeting. That written reprecentation of
the director is required to be Sent‘to the shareholders.
Cbviously, therefore, the reasons must be given by the
requisitionists before the notice of the extraoridinary
general meeting is given, If the requisitionists do not
state the reasons in Eheir notice of requision, the
compéany cannot, &f its wwn, divine those reasons and
communicate them to ;he members. Removal cuts short the
term of office on electéd director. It is precisely

for this reason that Section 284 enjoins notice to the
director concerned ané vests him with the right to make
representations. Though giving reasons for proposing
reméval of the director is not an express statutory
mandate, it must be implied as a necessary corrollary to
the right of representation expressly conferred on him.
The representation 6f director proposed to be removed to
be efirective must be in respect of something put against
him for removal. The right of representation is n&t an
empty‘formality for removal. Failure to give reasons for
removal would wholly'disable the director from making an

effective representation. In such & cese, wider concept
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of ﬁatural justice requiring reascns to be given must

be impliedjand held to be obligatory. Even in tﬁe absence
of such a statatory requirement, because the director

has been given the statutory right to makeg represent-

ation, tﬂe;obligation to observe the principle of natural
justice must be iméorted as the necessary intendment of
the’statute itself., The statiﬁg of reasons in & requisition
notice for removal of a director must follow as a

necessary corrollary and must be enjoined on principles

of natural justice.

Purther, the notice of the extréordinary general
meeting given to members of the company must be
accompanied by a copy of the resolution»and an explanatory
statement. If no reasons for the remcval are given in .
the requisition notice, obviéusly the explanatory
statement cannot enlightened the menbers as to why
cerfain directors are sought to be removed. The directors
concerned and wmuch more so the members would be grouping
in the dark as to theareasons for proposing their remo&al.
If the extraordinary general mecting is required to
consider the representation, the meeting also must know

why @ particular director is sought to be removed.
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If no reasons ére’given in.a notice for a
‘reéuisition by a“stétutory\authority which is a 'State’
within the meaning of Art 12 of the Constitution, or
if the reasons '‘given by it are found om the face of it
to be not éfpé,»it would amount to aéting without any
reason whatwoever. It would be an arbiteary act. Any
;ucﬁ act of a statutory body would be violative of

Art 14 of the Constitution.

It may be mentioned that non-disclosure of reasons
and also the business to be transacted at the extra-
ordinary general meeting -may prove fatal to the

resolution passed at such meeting.

{(IV) Class Mgeting :

Where the share capital of a company is divided
' into different classes of shares, meétings of different
classes of shareholders may have to be called whenever
the company wants to make any variation in the rights

attached to shares of any particular class.ll5

The object of this section is to take into confidence
the holders of particular class of shares, by disclosing

to them the proposed variation in their rights.-

-
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It may be stated that variation referred to in
the section is.variation to the prejudice of any class
of shareholdérs, mnd not any variation adding to or
énhan-cing rights of any class. It is only variation
which inQoiQes‘the curtailment of the rights of any
class or classés of shareholder, the consent or sanction
of such class or classes will be necessary.

.In re Hindustan Geﬁerél Elgctric quporation,116 i#
was held that'a variation which meg@eiy affects the
-eﬁjoyment of a right without modifying the rights
itself does not come within the section'. I would like
to sgbmit that a right by itéelﬁ ié-hothing. What is
‘material is its enjoyment. Any~§ct which-deprives a
person of enjoyment of such right, is nothing but an
indirect way to make the right-inoperative. It does

w2k amount to va:iation and it falls with;n the purview

of section 106. s -

In an English case it was held that "strengthening
the posttion of the ordinary shareholders as compared
with the preference shareholders by issuing further shares
to them and inc:easiné their voting rights is not a
transaction affecting the rights of the preference .
shareholderi;»thqugh in effect it lessens their total

‘voting, power". 1In this case also the voting rights of
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the preference shareholders had been as a fact, prejudicially
affected, though the rights attached to thdir own shares

nit
were ‘held not to be.- 'varied' or 'dismifhed'.

MINUTES OF MEETINGS : (SECTIONS 193 TO 196) :

Now a days members are spread ofer through out the
country and also abroad, far away from the registered
\ ofﬁice\of the company, i.e. thé place of Annual General
Meetings. Fﬁrthe;’mcst of the Annual General Meeting are
sparcely attended; In order to‘have authenticate record
of the proceeding of the énnuai General Meeting and other
meetings, the Qompaﬁies Act have made provisions for
maintaining a book called minute book for recording the

matters of business transacted at the said meeting.

Section 195(1) provides that every company must keep
‘§ record of all proceedings of ewery general méetings
and of all proceedings of every meetings of its Board

- of(directors and of every committee of the Board. This
is done by making within thirty days of the conclusion
of every such meeting concerned, entries of the proceed-
ings in the books kept for that purpose, the book is
calléd Minute Bobk. The minutes of each meeting must
contain a fair and correct summary of the broceedings

N .

at the meeting, so that the absentee shareholders may
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bé in a posttion to form some reliable idea of what

trenspired at these meetings.

The provision of Section 193 were incorporated on
the suggestion of the company Law Committee. The
Committee while making recommendation observed that 117

"attention was drawh.to the failure on the part of the
management of some combanies to record in the minutes
‘a fair summary of the proceedings of general meetings,
inclusive of material questions asked and replies given
and comments made. Tﬁis, in éur‘view..is not a healthy
practice and should be discouraged by positive pmwovisions
inserted in the Section. In view of the fact that general
meetings are usually very sparcely attended, a practice
has grown up of circulating the minutes of such meetings
to all shareholders. It is, therefore, essential that
these minutes should contain a brief but authentic
record of all that happens, at the general meetings,

so. that the sbsentee shareholders may be in a position

to form some reliable idea of what transpired at these

meetings". . The recommendations of the Committee were :

(a) to provide explicitly that the minutes of the
general meetings should coh£ain‘a fair summary of the
~ proceedings of such meeting and, in particilar of all

material questioned asked or comments made.
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(b)  that such minutes should not be circulated or

. advertised at the expense of a company, . unless they

contain thé(matt;rs mentioned above. It will ﬁe

necessary for the Chairman of the meetings to decide

what fair guﬁﬁary of the proceedings or what guestions
asked or commengé made would be deemed to be material .

for the purposes of the meeting, but a statutoryiobligation
to cast, the minutes in a éarticu;ar manner will be useful
safeguard against the mgnipulatién by dishonest and

unscrupulous persons,

" In-case of direétogs meeting, it recommended that
they should record the names of those directors, if any,

who dissent from any decisions arrived at this meeting.

. Thé éommittee whilg disagreéing with the arguments
that the decision taken by a Board of directors partook~

of the nature of a collective decision, and if tf was

made obligatorf to record the viéw of dissentient directors ,
differences on the Board might be encourgged, observed

that "on the contrafy, suggestion will promote ratheF than
hinder the sense of responsibility among directors and

will providé a'useful check on the curpgent elements

among them, who ﬁow find it easy to hide the undue

infiuence which;they exercise over the affairs of companies

under the clock of unanimity".



630

The importance'of minutes, can be judged from its -

use. The chief use of the minuges are :

(a) They contain a record of the business transacted
with the decisions of the shareholders and directors at

their respective meetings.

(b) They are available for inspection by interested
parties, e.g. shareholders, directors, auditors etc.

(c) They can be produced as evidence of the proceed-
118 '

ings in & Court ¢f Law,

118 it was

in the case of Kefr v. John Mottram Ltd.,
heid that the minutes are in absence of fraud conélusive
evidence of the‘facts stated therein, and if the articles
of association provide that the minutes shall be conclusive
evidenée of what business transacted at a meeting, a member
cannot challenge théir accuracy and completeness, at least
in connection with a transaction between the company and
himself in his capacity as a member. However, the evidence

of fraud may be let in to displace the conclusive nature

of the facts stated in the minutes.

The ilmportance of the provisions of section 193
lies, firstly, now Chairman of the meeting is required to

record a fair summary of the proceedings and he is o use

]
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owﬁ discretion to deéidé what is fair proceedings,' or
what questions asked or. comments made would be material
for the-purpdsé of the meeting; and secondly, the
disclosure of the name of dissenting director in the

dirsctor's meeting. .

It may be submitted.that under the existing provision,
minutes of the committeés of directors are not ciré%lated
to the members of the Bqard. Here it may'be mentioned
that under Section 292 of the Act, the Board qf directors
can delegate the powers to a committee. ‘Many a time
_important decisions are teken by the committee. In order
to have é proper disclosure of the business transacted

120

at those committee's meetings, the Sacher Committee has

gightly recommended for the redrafting of Sub-section (4)
of Section 193, making it obligatory fo£ disclosing the
dames Qf directors ﬁresent at the meeting and the names,.
_of directors dissenting from, or not concﬁrring in any
resolution<passeé thereat, and for the circulation of the
minutes of the committees of the Board to all the members
of the Board within a specified time.

Another important recommendation made by the Sacher

12; was in respect of giving extlusive jurisdiction

Committee
. to the High Court to entertain applications for injunction
in respect of holding of méeting of the shareholders of

the company.
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fhe Commi?tee observed that "there have been instances
where.injunctions‘have been applied for and granted under
the proviéionsiof‘Civil Procedure Code just prior to the
holding of, the Statutory and other ﬁéetings of the companies
rendering the‘holding of such meetings by company management
~Gifficult. Once an injunction is obtained, multi%gty
of proceedings ensue with grave consequences to & large
body of’sharehblderé in matters concerning the declaration
of dividends, passing of accounts, appointment of dircctors
appointment of auditors etc... Such suit afe often filed‘
by disgfuntled shareholders in various courts spread over
the country. While it would not like to take away the
jurisdiction ordinarily éonferred on Civil Courts to
.determine and deal with cases of this nature,... the
power to grant injunctiop or interlocutory relief,
' restraining the holding of -any meetings of the shareholders
including annual general meeiing, should be vested

' exclusively in the High Court having jurisdiction over the
) ?

'plébe where the registered office of a company is located".

So. far as this recommendation is concerned it may
be submitted thaﬁ therbject of company's meetings,
particularly annual penéeral meeting is'fo provide an
oéportunity to members of the company to meet and discuss

the affairs of the company and.also to decide the

)
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management of the company fof the subseguent year etc.
The membérs of the company may be deprived of this
opportunity by any disgruntled member or group of members
Qithout any ;egsonab}eﬁcause, wi;h the help of the Court,
In order to put an end to this misuse of Court and
jﬁdicial system, this recommendation of thé Committee
sﬁouid be accepted, and if implémented, it would save
comapny and members of the company and others ffom :
unnecassar§ expenses and inconvenience, and it would help

in méintaining good corporate relationship.

Extra-Legal Means

So far I have dealt with the provisions of the Act,
in respect of disélbsu;e. I would also like to draw
‘attention towards some extra legal means in respect of

doctrine of disclosure.

A pgblic company witﬁ quoted shares)is in practice
subjected to a dggree of publicity which far transcends
those legal obligations. .As a condition of 6btainfng
a quotation, it will have té enter into an undertaking with
~the stéck exchange concefped\to make information
?vailable to it. Thus, the general undertéking of the
stoék exchanges inposes an obligation on such a company to
notify the exchange4of,.inter\alia, substantial realisation

or acquisition of assets, any changes in the directorate
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N

6r in the general character of the business of the company
or any subsidiary, of all dividends and bonuses whigh the
Board decide to.recommené of net préfit figures with a
comparison wiﬁﬁ the previous fear, and of any other
informatioﬁ'nééeésary to -enable thg shareholders to
appaeaise the position of the company and to avoid the
éstablishment of a false market in the shares. The stock
exchanges,také‘the compliance of these obligations very
seriously, and try to ehsure that the management takes
investors into theirxﬁoﬁfidencehas regards any develoﬁments
which may affect quotations. If necessary the sanction of

suspension of dealing may be imposed.

. Press Publicity .:-

Press publicity is another powerful media of.disclosure.
The financial columnist having their own channels of
‘information explore these channels with sleuth like
'pertinacity. The result may be that what éhe Board of
directors had looked upon as a confidential deﬁisions or a
"internal problém‘is suddenly brought out into the harsh
light of day. This may be embrassing, and even, in some
éaSes, detéimental to the imterest 5f the'investors, but
Cif fhe power of the press publicity by columnist is exercised
with wisdon and fai"rness,%;)ewspapef commeﬁt is perhaps the
most potent protection aggorded to investors and to the

creditors.
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