CHAPTER VIT

INVESTIGATION, AMALGAMATICON AND DOCTRINE OF
DISCLOSURE (SECTION 235 to 251)

INVESTIGATION

INVESTIGATION IN GENERAL 2

The term‘iﬁvestigation meéns ''a forﬁal or official
examination or study, as by the Police or a Governmental
agency'. The usual objec; of invéstigatién is to bring
to surface facts §md make them known to the person concerss.
It may be an individual or Governmental agency or a body “

corporatgen.

Need For Investigation :

It may be submitted that need for inﬁestigation into
the affairs of a company or & body corporate may arise due
to variocus reasons, the mogi important of them being the
brotéction of public interest; i.e.‘the‘interest‘oﬁ investors

and also the creditors and also the general public.

In the case of Barium Chemiéal Ltd. v. the Company
Lav Boérd.,l Mudholkar J.'recognising the importance of

investigation observed :

"There is no doubt thatqfew shareholders have the means
or ability to act against the management. It would further
more @ifficult.fbr the shareholders to -find out the facts

leading to the poor financial condition of a company. The
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Goverﬁment thought it right to take power +to step,in,
"where theré was fgason to suspect that the management may
not have been' acting in the interest of the shareholders,
jand’to take‘stéps for the protection of such investors",

So it may be,stateq that the object of investigation

under the provisions of Companies Act, is to ﬁrotect the
inferests of investogs, who have become mere investoriwof
fund, without having(any desire or abilify to take any‘actice
part in the affairs of the company. The reasons for shareho-

lders inactiveness are

(a} They are normally investors and are interested,
oply;in the dividend they get.v So long, they keep on
getting gatigfactory diviéends they are not bothered about
‘the other affairs of the.coméany. i.e. its hanagement and

‘control etc.

(bf The shareholders.afe'widely-spread over and are
‘not in a position to organise themselves., The reason for
this may bé either they a;e'too many and their holdifgs
are small or they are indiffefent to their statutory rights,

e.g. voting and controlling the affairs of the company.

" (¢) They are ill-equipped tc challenge the wisdom
and experience of the persons who realiy controi the
affairs of the éompaﬁy. i.e. its directors and other

panagemial personnel.
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.{d) They are being unorganised, they normally do not

- have the means or ability to act against the management.

(e} Lastly, the doctrine or Ultra Vires is no longer
a significent gheck on corporate spending.

'"HE SCHENME UNDER THE ACT :

It has always been the intention of Company Law to'
pre?ent the ekplgitatioh of innocent members and creditors
éqd general public by dishonest and unscrupuloué management
particulearly directors. W;th this object, the Legislature
has provided for investigation into the affiars of the
 Compiny and for this purposé vefy vide powers have been

given to the Central Government.

Séctions 235 to 251 deals with tﬁe subject of
investigation of the affairs of the company. So far these
provisions afe concerned, they are:based on Sections 164
to 175 of the Engliéh Companies Act, 1948 except few
lchéhgeé. R ‘

The Powers of the Central Government :

The powers conferred on the Central Government £Or
ordering investigation under the Act are discretionary,
while those conferred by Section 237(a) are obligatory.

It may be submitted that in exerciéing the discretionary
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p6Wers the Ceﬁtral Government is required to ensure that

a substantial and worthwhile basis exist#, for ordéring

' investigation, For example, where the éliégatibns are

more of & recriminatory nature arising out of a facticnal

' figﬁts betweeﬁ‘two or more groups of members, the Government
will not ordinarily lend itself to be a party to such
dispute. Firther, if remedies to any situation or general
‘céﬁﬁraventions of the provisions of Law can be found

elsevhere, ordering of investigation will be unnecessary.

3

Objectives which may form the pre-requisite for the

ordering of efrective investigation are :

(a) Whether an inspector can bring to light any
"majof contravention pf the provisions of companies Act,
or any other law on the basis of which necessary'

corpective remedial measures can be -applied.

(b) Whether the application of such measures alone
will be enough to lend succour to the aggrieved parties,
" where nééeséary or to set figﬁt ﬁhé affairs of companies,
so as to bring them in conformity with the accepted
principles and standard of.Qood and efficient management;
and . ; | . . '

“ (¢) Whether the, allegations bring out ciearly or '

by implication, a charge of irregular accounting, the
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truth of which can be established only by the analysis

of the books by a quulified Chartered Accountant.2

" Scope of Power :

In Rohtas Industrles Ltd., v. V.S5.D. nggarle3 Hegde

J. observed P

The power under'section 235 to 232 has been

‘cohféiied on the Central Government on the faith
that it will be exercised in a reasonable manner.
The department of the Central Government which
deals‘with companies is presumed to be an expert
body‘in company law matters, Thefefore, the
standard that is prescribed under section 237(b)

. is not the standard required of an ordinary
citizen but that of an expert. The learned
Attorney did not dispute the position that if
we come to tie conclusion that no reasobale
.authority would have passed the impugned order
on the material before it, then the same is
liable to be struck 60Qn...'The law recognises
certain well recognlsed principles within which
the discretionary power under section 237(b) must
be exercised. There must be real exercise of
the discretion., The authority must be exercised
honestly and dot.for corrupt or ulterior purposes.
The authorlty must form the requisite opinion
honestly and after applylng its mind to the
relevant materials before it, In exercising the
discretign‘the authority must have regard only to
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Ccircumstances suggested one or more of thé
matters specified‘in clauses (i), (ii) and
(1ii). It must act reasonablg and not
capriciously or arbitrarily. It will be an
absurd exercise of discretion, if for example
' the authority form the requisite opinion on
the ground that the dir-ctor in charge of the
cofipany is a member of a particular community.
Within'this'narrow limits the opinion is not
conclusive and can be challangéd in & Court
of law, Had. Section 237(b) made the opinion
conclusive, it might be open to challenge as
violative of Articles 14 and 19 of the
Constitution. Section 237 (b) is not violative
of Articles 14 and - 19 of the Constitution.4
If it is established that there were no materials
upon which the authority could form the requisite
opinion the Coﬁrt may infer that the authority
did not apply its mind to the relevant facts,
' The requisite opinicn is then lacking and the
condition precedent to the exercise of the
power under section 237(b) -is not fulfilled.

-In an Snglish'case,5 the English Court observed
that "investigation into the‘afféirs of the company
means an investigation of all its.business affairs,
profits and loéses, aésets including goodwill, contracts
aﬁd tranéaction, investments and other property inﬁerests,

its management and also the affairs of itssubsidiaries.

1
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So it may be statéd that power conferred on the
Central Government is very wide power but at the same
time it is discretionary power and therefore, it must
be used with due care and only when reasonablé grouné
exist for ordering investigation. (Further, iﬁ is
challengable in the court of law, .and.as such, final
say in the matter of investigation under Section 237 (b)

rest with the Court.

Gréunds for the Order :

As per the provisions of the Act, an investigation

[y

may be ordered by the Central Government :
(i) ©On the application of‘membe%s.

(ii)  On the report of Registrar under Subesections

(6) & (7) of Section 234,

(iii) On & special resolution by the company, for

investigation(section 237(a) (i)).

(iv) On an order of Court for investigation

(section 237(a) (ii))

(v) On its own epinion formed under section 237(b).

(I) Investigation ol Request (Section 235):

According to ééction\235, which is analocous to
‘section 164 of the Enélish Comp&nies Act, 1948 and Section

138 of the Previous Companies Act, Central Government may,
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at any time, order for an investigatién into the affairs
of the company, on an application by members as preécribed

under clauses (a) & (b) of the section.

It may be mentioned that the term 'member' is not
qualified and therefore, it means any member whether
holding equity share cépital or preference share capital,

may apply under section 235,

As per the provisions, ‘an application must be
supborted by such evidence as the Centrai éovernment may
require for the purpose of showing that tﬁe applicants
ha§e<good'reason for reéui;ing the investigation, and
it méy, before appointing inspector, reduirg the applicants
’ to give‘security not éxceeding Rs..1,000 for payment of cost
of investigation. - Further the applicants are also required
to comply with Bule 8 of the Central Government Gehéral

Rules. “ccording to this rule, certain disclosures are

required to be made by the applicants. They are :
(1) Every application shall specify :

(a) _the names and addresses of the applicants;

(o) iﬁkhe company has a share capital, the voting
power held by each apblican?:

(c) the total number of applicants:

(d) their total voting power; and
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(e) the reasons for requiring the investigation.

, {2) The reasons .given in pursuance of clause (c) of

sub rule (1) shall be specific and precise.

. (3)  Every such application shzll be accompkniéd by such .
éocumentary evidence in support of the statements
made therein aé are reasonably opén to the applicants,
and every such application shall be signed by the

ap;licants and shall be verified by their affidavit

(4) The Central CGovernment may, before passing orders on
the applivahion, may.ask for further documentary or

other evidence.

(i)  for the purpose of satisfying itself as to the

‘ truth of the allegations made in the
application; or

(ii) for ascertaining any fnforﬁétion which, in the
opinion of the “entral Government, is necessary
for the pufpose of eﬁabling it to press orders

on the application. -

‘So far as this section is conuerned, it may be
submitted  that the power of the Central‘Government is
_ diséretionary. The(use of the word ‘may’ in thiﬂ%ectién
suggest thét'éhe‘Government'is not obliged to direct an
investigation or to appoint inspectors'for the purpose

of investigation.
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As pér the existing p;ovisions the pdwér‘rest with
the Centré} Government. lThe Sacher Cémmittee has
recommended that the “power under éectidn 235 and 236
should be gxercised by the company Law Board, and the.
Central.Govérnﬁent should aﬁpoint inspectors to investigate
only after the Compaﬁy Law Board orders investigatocaé
" The object of this recommendation seems to have a
preliminary inquiry conducted by thé Company Law Board.,

(II) - Investigation on a Report by the Regilstrar of
Companies .

In the case of any company :-

(a) ig the igformafionhrequired by the Registraf
to be furnished in connection with any document submitted
to him, is not furnished within time or if the document
in guestion discloséd an unsatisfactory state of affairs

or that it does not disclose a full and fair statement

of the matters in which it purports to relate; and

{b) <if it is represented to him that (i) the
business of the‘company is being carried on in fraud of
its creditoré'of persons dealing with the company, or
(i1) other fraudulent or unlawfull. purpose, oh a report
by the Regiétrar{ thetcéntra% Governmept may appoint one
or more insPectérs to invéstigéte the affairs of the

company” énd report thereon to the Central Covernment.
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Sé far these>9rovisions are concerned, it may be
submitted tﬁat the expression 'unsatisfactory state of
aftairs' used under subssection (6) of Section 234 is
very eiastic and,may include anything illegal, irregular
or improperninrespect of the afféifs‘of the company
prejudicially affecting éﬁe company, its shareholders
or any of them or any credito;s or public interest, and
as such it gives very wide shoice to the Registrar.
Further, worHling 'any other person interested' in sub-
section (7) suggest that only a person interested can
méke represehtation to the  Registrar, and not any
stranger; for instancé, a rivai company, or its directors

. or members as such cannot be said to have any interest.

(I;I) " Investigation of Company's “*ffairs in other cases :

APart from the provision in section 235 and without
Zprojudice to its powers thereunder, section 237 makes
it obligatory for the Central Government to appoint

. . - »

inspector in two cases.’ They are :

(1) When the company itself expreés it desire for
inveétigation by paszing @ special resvlution; or
(2) Vhen the Court directs the Government to investigate

.the affairs of the company.
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So far as this provision is concerned, two points
requires to be notéd. Firstly, no condition has been
laid down for the Court to make such an order; and
seéondly, there is 'no. guideline as té‘who can seek the

order of the Court under section 237(a) (ii).

So far as former is concerned, it was held that
although, no condition have been laid for the court
to meke such an order, yet the Court“may in its wisdom

’ . . c . fa s 7
expect 'prima facie proof of some of these conditions.

Power of the Court under Section 237(a) (ii):

It may be mentioned tliat the section 237 conceives
of three situations where the Central Government is

requir:d to appoint inspector for investigation.

The first.is when the company itself declares by

resolution that such an investigation is necessary.

The second is when the Court makes an order under
section 237(a) (ii); and the third is, when the Central
“overnment forms an'opinion that circumstances enumerated

in clause (b) exist.

So far as these situations are concerned, the first
is easy to understand. When the company it-self wants
an inVestigation; the Central Government need not stop

to enquire why. . In cuse of third, it can be understood,
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because when suo motto aétion is proposed to be taken gy'
xthe,Government and that &ction is likely to have an
adverse-effect, if shall not act arbitrarily but only

in accordance with the guidelines laid down. . However,

l . R . . J .
the second situation requires 'special attention.

i -

In the case of P. Sreenivasan v. Yousuf Sagar Abdula
and Sons ({(P) Ltd..8 it was argues on behalf of the
pétitioner that the power énd’the discret;on of the Court
are uncontrolled; it can direct an investigation whenever
it suspect that all is not well with Qhe company. Whether
the aprrehensions of the Court are.true or not is a matter
-to be found by the;investigaﬁiﬁé inspectors{ and the
Court is not to insist on evidence. M.P. Memon J.
obsetved that .this is too broad s stateﬁent. Investigation
of the coﬁpany's affairs by the Department of Trade in
England has always been understood as a statutory
exception,to the rulé in-Foss v. Harbottle,9 that-the
internal affairs of a company is a métter for the majority
and a dissatisfied minority cannot seek outside interference.
The‘cqﬁpanies Act provides for the protection of minorityes

in three ways :

(i) by giving them a right to compalin against

oppression.
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_by.permitting them to act on behalf of the

company when it is wound up, as in the case

of misfeasance proceedings, and

‘by enabling‘them to obtain remedies indirectly

through investigation. The Court. discretion
under section 237 is, therefore, to be exercised

only when it is satisfied that the minority

‘has made out at least a prima facie case that

the rule in Foss v, Harbottle réquires
relaxation in the interest of the company.
The Calcutta High Court has held in Re Patraktu

Tea Co. Ltd.,°

that before the coméany Court
orders an investigation under section 237(a) (ii),
the petitioner, should make out a stroﬁg case

in relation to one or other of the matters
referred to in clause (b), in other words,

the ci:cu@stances ennmeréféd in clause (b) are
material for the exercise of the Court's
discretioﬁ also. The discretion is cerﬁainly
a\judicialione and 1is to 5e exercised only when
minority‘acts in\the‘interest of the company

as a whole,
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Yet in anothe,r‘case,11 it was held that in proceeding
under section 237(a) (ii), the Cour£ ﬁeed not satisfy
itself‘that,the‘allegations were true but that those
allegations hgvé prima facie bearing on the fiducisry
obligations of’the majority ¢o abide by the law. As
remedy‘is.equitgble; the Céurt has also to sa;isfy itself
that the petitionef has- come to Court bonafide. &n
isolatgd instance of mismanagement alreaay remedie@ may,
not justify the passing of an order under secﬁion 237(a) (i1) .

In N.K.R.K. Amritharal v. V.P.5.%. Ramish Nadarl2

admitting the limitation on the power of the Court, it
was held that after the Court directs that affairs of

the company be investigated, the matter‘goes ou£ of the
jurisdict;onlof the court, and ceénnot go into inspector's
report.. It is then only thé Central Government who can

teke further proceedings in the matter.

There is nothing in ;hé language of section 237(a) (ii),

indicating that a petition simpliciter for action under .

<

the section cannot be entertained, and that the power

conferred by the section cam only be -exercised by the
Ccurt against a company, in respect of which some other
-proceedings is pending in the .Court and the Court considers

it prop:ir to direct appointment of an ins._pector.l3
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In a recent case}4while holding that no case for
issue of direction undér section 237(a) (ii) is made
out, the Court observed that 'where an application is
made to the Court to appoint inspector to investigate
the affairé §f the company, the Court will not act on
mere‘allegations. It caﬁ act only on material placed
before it, and those materizl should at least be such
as to satisfy the Court that a deeéer probe into the
Company's affairs is desirable in the interest of the
company itseff. No investigation can be ordered merely
because a shareholder feels agg:ieved about the manner

in which the company's business is being carried on.

Wwho can &Apply 3

As mentioned earlier there is no guideline &s to

N

who can seek the order of the Court under section- 237 (a)

Pl

(ii). The Delhi High Court had to face this problem
' 16

in the case of V.V. Purie v, F.M., C. Steel Ltd., The
fact of the'case was a éispute between the company and
ﬁbe landlord and tﬁe latter petitioned for an order or
investigation into the affairs of the former. The
grounds stated in the petition were that the company had

taken loan and overdrafts from its bankers out of

proportion to its €apital as well as other resources.
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It had diverted its funds, that one of the directors

had developed‘political cqntaéﬁs and byivirtue of
association"with person in power abused his influence

in business matter, thaf the,accounts and the auditor's
report d;scloéed a §£ate,of‘affairs which called for
investigation, and that ﬁne of the directors had
ﬁisappropriateq a sum of money belonging to the cémpany.
The petitioner Qas'neither a shareholder nor had any
otﬁer interest in the affairs of the coﬁpany. Rather

he had an interest~adverée to the company. Having ~
;ompelled the company to vacatédhié premises preméturely,
he had to face its demand for refund of rent paid in
advence. The Court considered'the previous authoriéies
on the question as to ‘whether a stranger shoula be permitted
to seek an order of investigation and found suitable
guideméé" in the foliowing statement of Kipur J. In Re

Delhi Floor Mills Lid.®

It is open to any‘petitioner to move the

Court for an order of investigation against

a company. He need not be shareholder, he
need not have any personcl intercest, he may
‘be complete stranger and yet he can move the
Court...~If the Court has to deal with such
"petitioné: the Court may be literally fléoded
with them. It is thercfore, necessary for the
Courﬁ, to @ct most cautiously on the question
whether the affairs of the company need an

investigation.



736

i

Rangp?than J. accepted the principle of caution and
| tried to rest it on a sounder'basis. In this view there
must be an'infringement of a legal right before a remedy
can be sought from a Court. Thus he stated : "The Court
are intended to provide redress to litigants who compléiﬁ
of. the infringement of their legal rights, and, in the
absence of very pléar words in & statute,'it may hop’be
constr&ed as conferriné on any persoé a right' to move

a ‘Court when no legal injury has been caused to him.

The legal maxim 'Ubi Jus Ibi Remedium' has two facets.

It signifies in the first place, that whenever the law
gives a right or prohibits an injury, the person who is
injured or whose fight is infringed will have a remedy

" of action in the Court. The converse of this proposition
is egually true, Yiz. that there is no remedy by way of
legal action unless there is the infringment of a legal
'figﬁﬁ or where a person has no legal interest, he has

no grievance in the eyes of law and he cannot seek

intervention of the Coprt".

) ;t wis pointed out to the learned judge that one of
the purposes of the provision§_reiating.td investigation
is the profection of public interest also, and, therefore,
the provisions should not be confined to cases of personal

injury. Expressing disagreement with this, he observed ;

i -
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On general principles, it would not be

correct to read the section as authorising any
man in the street to seek order for investi=-
gation intdé the affairs of the company,lmerely
because it is a public company and its affairs
are, in his opinion, being conducted to the
detriment of public interest. The interest
which & person may have as a member 6f the
public in the purity of the administration of
public compahies is far remote and intangible...
The Court cited extensively passages from the
speeches delivered in the House of Lords in

17 and said :

Gansiet v. Attorney General,
The above extracts .contains an enunciation
of the general principle that the Court will

not enteftain action on behalf of privéte
personé,to enforce the observance of public.
rights @nd duties and unless their rights

and interests are in some wéy affected. I

think that even in the interpretation of

section 237 this basic limitation should be
treate@‘as‘impliéit and- the section should not
be given an interprétation which would make it
possibgle for person to start litigation in
respect of what does not concern them. The
section should be so interpreted as to enable
~relief to be obtained only by some person whose
rights Havé been aifected by the manner in ‘
which the affairs of the company have been
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conducted or accounts maintained and has,
therefore, a grivance in the eye of law for
which he seeks Eelief'from the Court. There
is ample scope for the invocation of Section
@37 by persons who¥e richts are infringed or
affected and whose interests need to be )
protected or safeguarded by an investigation -- . °
a creditor who is unable to move the Central
Government under section 235, member or members
who though agrieved are unwilling to move the
Central Government of unable to move the

. Central Government, member who approach the
Central Government under sections 235 and 237(b)
and are aqgfiéved by the rejections of their
applicétion, a company wants an investigation
put is unable to have a special resolution
passed., These are illustrations of pefsons
who woulc be able to move the Court under
section 237(a).,

It may be submited\that his decision is dndoubtedly
on the fécts of the case, but the theoretical justification
offered for it seems ﬁo‘gé much beyond the need of the
:occasion; Thé.analogy of Ubi Jus IbiARemedium seems to
be out of place. This maiim is concérned with personai
wrong, and canno£ be'used to ﬁinder £he power 6f the
bohrt ﬁor Seﬁting right the functionipg of public
institutions. Oné can have one's personal wrongs juddcially
remedied even in the absence 6f a Companieé Act., The

provisions ¢of such wide amptitude zs section 237 is,

A
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became neCessaryvfor safeqguarding such public matters

in wh;ch pfiyate personal interests may be involved,

The remark of the learned judge that/anyquy asking for
investigation in the interest of purity of administration
~of public inséitutes is seeking the pootection of a too
remote and intangible intérest,'also proceeds on the
hypothesis of indentifying, the machinery of investigation
with rectification of matters causiﬁg personal giieéances,
'The fact, however, is that the institution of investi=-
gation did not come inté being for nor should it be

confined to redressing personal grievances.

(IV) & -(V) Power of the Central Government{Section 237 (b)
‘ * Grounds for the Order - Statutory Discretion
anad judicial Control :

‘Under clause (b) of section 237 the Central
Government or company Law Board, may take the intistive

Suo mottovor on the application of or information supplied
by any shareholder or other person. In other words it
empowers the Central Government or Company Law Board
to‘interfere in the Qorkihg of a company. DMost companies

are producing goods and sérvices for the country.

Unwarranted state interference into such centre pf'prpﬂuction

may have cripﬁiing effect., Therefore, the power of the

state has been regulated by certain principles listed in
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the provisions itself. The stress of these brovisions
is'that the manageément should be prevented from going
against public or shareholders interest. It has been
held by the Supreme Court in_various-céses ana the
Court can set -aside an order of investigaﬁion if the
facts revealed in the order cannot meke out the grounds

"stated in the section.

£S5 Shelat J. (S.C;) observed in Barium Chemical Ltd.
Ve Compaﬁy Law Board',18 “"there must exist circumstances
which in the opinion of the authority,‘suggest what has
been‘sét~out in‘sub—clause‘(i)f (ii) and (iii). If it
is shown that the circumstances do not exist or that they
are such that it is impossible éor any one to form any
Qpinion therefore, suggestive of the afdresaéﬁ things,
the opinion ié challengeable, onléhe gfound of non-
application of mind of pervarsity or on the ground that

it was formed on collateral grounds and was beyond the

scope of the statute." -

In the same case Hidayathulla J. observed :
"an' action not based on circumstances suggesting an
inference ofxthe enumerated kind will not be varied. In‘
other words;, the enumeration of the inferences which may
be drawn from the circumstances, postulates the absence
of a2 general discrefion to go on fishing expedition to

v

£ind evidence. No doubt the formation of opinion is
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subjective but the existence of circumstances relevant -

to the infercene as the sine qua non for action must be
demons@réble. Iflthe action is questioned on- the ground
that no c¢ircumstances léading to an inference.of the kind
conteﬁpiated by the section exists, the action might be
exposed to inference unless the existence of the circumst-
ances made out.l Since the existence of circumstanges i$
a condition fundémentai to the making of an opinion, the
eiistence of the circumstances, if questioned, has to be
proved at least prime facie. It is not sufficient to
assort that the circumstances exiét‘and give no clue as
to Qﬁat they are because the circumstances must be such
"as to lead to conclusions of certain definiteness. The
cénclusioﬁs must relate to an intent to defraud, a
fradulant'or unlawful purpose, fraud or misconduct or

the withholding of informafion of a particular kind.

We have to See whether the Chairman in his affidavit

has shown the circumstances leading to such tentative
,conclusions. If he has, hig action cannot be questioned
because the inference is to be drawn subjectively and even
if this Court would not have dréwn a similar inference of
the kind éfated in section 237(b) qaﬁ at-all be drawn,

thst action would be ultra vires the Act and void".
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In another casefjf9 it-was held that "Coming‘back
to’Secpion 237(b) in finding out its true scope we have
Ito gear in mind that, that section is a part of the
scheme ..{ and, therefore; the said provisions takes its
coléuf from sections 235 and 236. In finding out the
legiélatiVe'inten£ Qe‘cannét ignore the requirements of
these sections. In interpreting séctibn 237(b) we cannot
ignore tﬂe adverse efgect of_inveétigation on the company.
Finally we must also remember that the section in question
is an inroad on the power of the company to carry on
its trade or business and thereby an infracﬁion of the
fundemental right guaranteed to its shareholder under
Article 15(1) (g) and its validity cannot.be upheld unless
it is considered‘thatxthe power in question. is a
rédsonable restriction in the interest of general public.
In fact, the vires of that prov131on was upbeld by a
majority of the Judges constltutlng the bench in Barium
Chemicals case, principally on the ground that the
. power conferred.on the Central Government is not an
arbitiaryfpoWe: and same has to be exercised in accordance
with the restraints imposed by law, We agree with the
‘conclusion reached by Hidayatﬁﬁllauand Shelat J. in
Bariﬁm Chemicals case that the existencCe of circumstances

Y

sucggesting that the company's business was being conducted
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as laid down in sub-clause (i) or the pe?son mentioned

in sub-clause (ii) were guilty of fraud or misfeasance

or other miséonduét towardé the company or towards ény

of its ‘member is a condition precedent for the Governsment
to form the required opinion and if the existence of those
conditions is challenged the Courts are entitled to examine
whether those circumstances were existing when the order
was made. In other words the existence of‘the circumstances
in question are open to judicial review though the opidion
formed by the Governmerit is not amenable to review by the
Court. As held earlier the reéuired circumstancas did

‘not exist in this case".

Discussing the above cases Képur J. of Delhi High

C-urt helds as follow &k

'

"there are threé ways in which the powef under
section 237 can Ee invoked., The company may pass a special
resolution to that effect; the Court may order the same.

In 'such cases there is no rest;iction to the power being
exercised, but in the case of Central Government, the
power is circumseéribed by section 237(b) which shows that
the Central Government can order the investigation opiy
if there are circumstances suggesting either that business
of 'the company was being conducted with intent to defraud
its creaitdfs, members or any other persons or otherwise

for unlawful pﬁrposeé etc.
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' It is also held that there must be some kind of
facts objectively existing which shows that an offence
mentioned under section 237(b) has taken place. This
section is not intended to .deal with a roaring and
finishing dinquiry with a view to establishing that there
xg has been fraud or misconduct or ﬁiéfeasance. The
‘offencermusf be_there, and then investigation can take
place, &n investigation for finding our whether there
has been offence means‘that the investigat;op is made in
the circumstances which do not justify it, order of the

Company Law Board was quoshed“.zo

In‘Barium Chemicals case also it was observed that
,"miscoﬁduct results frém an act éf conduct in the nature
of a breach of trust or an act resulting in loss to the
company. Miscogéuct'of‘prométers or directors’ as ’
undérstood.in the companies Act means not misconduct of
evefy kind but such as has produced pecuniary loss to the

company by misapplication of its assets or other act".

In one English case it was held that if a company

_carry on:business’ and incur debts at a time when there

is to the knowledge of the directors, no reasonable
prospect of'the creditors ever receiving payment of those
debts, it is'in‘general a pfoper inference that the

compuny 1is carryihg'on business with intent to defraud.21
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I3 3

Y

In the case of Ashoke Marketing Ltd. v. Union of

Ingia, 22

an order ofﬁinvestigatiqn Qas challenged through
writ pétitioﬁ. The affidavit of the Siate revealed that
the compény was at the helm of a group of companies and
i£ was a coﬁmon tendency of the shareholders of a block

to benefit one another at the-éost of the other share=-
'hélders. By way of instance, it was shown that the
company had granted dertain loans and had purchased low
yield debentures. >No‘fraud was shown to be involved in
thosehtransactions. It yés held by the Delhi High Court

that 'the order of investigatioﬁ‘cduld not stand ths

judicial scrutiny'.

i

( So it may be submitted that the,powef of the Central
Goyernment,undef section 237(b) is not an arbitrary
pbwer and séme has to be exercised~ih accordance with

the restrainsts imposed by the Act. ‘Eurther, they also
sbq&s the existence of the circumstances in question, are
open to jﬁdicial réniew, in other‘wqrdé statutory
discretion ‘is subject to judicial‘control. This is
necéssary as the power of the Central Government inteér-
feres witﬁ the right of é company to carry on its®*normal

S ’ - k3 3 ’ :’ —t
business, and investigation is likely tc give bad name

to the ‘company.
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FPurther it may be submitted that the English
Judges has not teken serious view of the ordering of
an investigation as the Indian Courts, particularf&

Supreme Court,

Right to be Heard

So far as section 237 is coﬁcérned, an important
.Guestion arise as tq.whétﬁer, a company should be given
an opportunity to be heard, beforé the opinion is formed
for Settingxﬁp the investigation. The judicial pronoun-

ncements in this regards are :

23

In an English case, the Court of Appéal gives

cogent reasoning for holding that neither the provisions

24 nor the rules of natural jusitice requires

of the Act,
that the co@pany shall be given oépo}tunity to be heard,
before the ppinion is formed for setting up the

investigation. The only requirement, according to them,

is that the discretionary power should be exercised in

good faith.

In this case, the view of the learned judges was
that the ordering of investigation is merely an administ-~

-r&tive order in the .nature of fact finding inquiry to

investigate the company in order to find out what has
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been going on, in other words. to find the facts. If

it appears to the Board of Tfade that there are
circumstaﬁces suggesting (i), (ii)‘& (iii) of clause (b},
it can straight away apbpin§ one or two‘inspectérs to
investigate tﬁe affair; of the company. But the existence
of one or other circumstances (i), (ii) & (iii), though
only to the satisfaction of the Board of Trade is a
necessary requisite for ordering the investigation,
othersise there will be no éood faith in the exercise of
the power. ER}enthough, the order is only administrative,
as Lord benning M.R. took cafe to observe “so long as

the Secretary of Staée acts in good faith it is not
incumbent on ﬁim tb disclose ;he material, he has befére
him or the reason for the inquiry". This means,’ that
while the existencé of one or other circumstances in
clause (i), (i1) & (1ii) need only be to the subjective
satisfaction of ‘the Secreéary of‘State o; the Board of

" Trade, and neifher tﬁe matérial nor the reason for
ordering the investigation need be disclosed, the ordering
of the investigation itself should be madé'is good faith

not based on extraneous circumstances.

" However, Lord Denning M.R. has made the following

categorical statement
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it is one ofithe elementary principles ,of natural
justice, no matter whether it is a judicial
proceeding or an administrative inquiry,

that everi?ng shall be done fairly and that -

an& party or obyectorlshould"be given a fair

oppoftunity of being‘heard".zs

Inadeguate Information and Right of Members %

,AS already seen a member éf a company has right to
be inftfrped about the affairs of the company, its
finencial position etc. Inadequatexinformétion ie.. that
. the members have not beep provided with all the iﬁformation
with respect to affairs which they might féasonably expect
from the~compahy. Section 235§b) empowers the Central
Government to appoiné inspector in certain cases where
there have been failure on the part of the company to
provide information. This clause is important from the
point:ﬁf Qiew of duéy of disclosure. However, it dogs
not provide any right to the member of the company.
Thergfore,‘it may be submitted that, in additon to the
povwer of the Central Government to appoint inspector,
mempbers of the éompany maf be civen right to’ apply to the
Central Government for the investigation of the affairs

of the company by inspection.
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Further, 'the Sacher Committee, not satisfying with
the e@isting provisions has recommended for enlargement
of the scope of clause (b)Y of section 237, has recommended

for the addition of the following clause in section 237,26

‘“"That the company has been guilty of persistent

default in complying with the provision of the act".

INVESTIGATION OF THE AFFAIRS OF RELATED COMPANIES
(5B TION 239) 3 o

As per sectlon 239,.if an inspector appointed to
investigate the affairs-of a company, think it necegsary

for the purpose of his investigation to investigate the

~affairs of any other body corporate which at any relevant

time in the same management of group, he has power to do
soc. However, as a safeguord against the possible abuse

of - his power by the 1nspector some inbuilt provisions

' are made and according to them, the inspector must not

1

exercise his'power of 'investigating and reporting without
first heving obtained the prior épproval of the Central

27 As per the prov1so to sub-section (2)

Government.
of sectlon 239, before accordlng its approval the Central
Government must give- the body corporate Or person
reosonable opportunlty to show cause why such approval

snould not be accorded. No .such provision is provided

under section'237;



750

It may 5@ submittéd"that his section provides for
‘lifting the corpqrate vei%' in order to discéver whether
or not a group exists. It is also essential for
establishing the indentity‘of the members; - This section
as amended in 1960 by the Companies (Améndment) Act of
1960 whose object was to plug the loopholes existing
in the then ptovisioné, because of which some companies
have escapeéd the investigation of questi%%ble or inter
company loans or aannces of investments of a qUesticnéble
" character,

It may be mentioned that though fér the investigation
‘of the gffairs of a boéy‘eorporate or person, Central
Governmgnﬁ approval is neceséary, the examination of the
person and the ordering of the production of documents
and e&idencalby the same bodies corpérate Oor persons
for the purposes of clauses (a) ané (b)(i), do not require
Central Government app£o§al and the inspector may take
such éction against them or any of the proceedings’laid
down in section 240, in other woeds after the approval
of the.Centfal)Government the bodies corporate‘or perons

will be ‘at the mercy of the inspector.

In the case of Coimbatore Spinning and Weaving
.Coy Ltd. v. F.J. Sfinivasan,za it was held that the

duties of an inspector are not judicisl or quasi judicial.
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He has only to investigate the affairs of thé‘company

and repqrt,thereon.

In order to provide an additional -safeguard the

- Sacher Committee had recommended that the proviso fo
‘subssection (2) of section 239 should be amended to
provide that -approval should be given after hearing

by the Centfal'Goyernment in case of investigation under
section 237 (b) §nd by the Qompany Law Board in case of

investigation undér section 235 and 237(a).

In érdef to enable the inspector to carry out
his investigation~prpperly and to bring out the true
facts, section 240 lays down provisions, imposing duty
on the officers. employeés and agents of the company,
requiring them to produce books and papers which are in
their custody'ér power and also for.other assi;ténce.
Section ?40 also provideé for their examination on oath
efther by the inspeétor himself or by the Court on an
application made by him. If any person refuses to answer
‘qucséions‘he will be guilty of contempt.Qg In addition to
this provision, section 240A inser£ed by the Companies
(“mendment) Act, 1960 confers on the inspector power of

search and seizure of books, papers etc.
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Nature of Proceedings :

Investigation proceedings are not in the nature of
criminal proceedings as they are not based on the
accusation- of any-person as having committed an offence

punishable under any iaw,30

An important question. arise as to whether the witness

will get absolute privilege in the proceedings before the

insgector.

.In ﬁngland it was héld by the Court 31 tﬁat “investi-
gation proceedings not being a judicial proceedings but
onlf investigatory and quasi judicial, one of the effects
of this isvﬁhat witness are not protected by an absolute
privilege. This may discourage persons coming forward

as witness to speak the truth.

Another point is abéut'admissibility of evidence
taﬁen on oaih. In Karak Rubber Co. Ltd. v. Burden:Bz
Brightman J. has held that only evidence taken on the

: éath will~be,aémissible; But in Indié, the position das
different one.. Under the Indian Evidence #ct there ié
no reasoén why ddm1351on made other w1Se than on oath may
not also be cdm1351ble as agalnst the persons making

"33

_themn. In recent Enclish case, it has been held by

- -
Mckema J. that "answer given by an.official or agent
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during an examination under the corresponding English
section 167(2) will be used in subsequent procecdings,
civil or ‘criminal aéainst him. There is nothing to

~

prevent the inspector relying ‘upon answers given by way

.

of admim$ion, eventhough they are not given on cath".

Refusal to answer questions put by the inspector,
if not reasonable, is also punishable, will be guilty of
contempt.34 In Mckelland, Pope & Langley -Ltd. v. Howard,35
it was held that whefher the refuéal is or is not reasonable
is fo£ the Coprt to decidé and not for the inspector. But
the inspector must act fairly, eventhough, he is free to
acti at his discretion. He is'not subject to any set,

:

rules of nrocedure.

In another case36‘ the officers of a company which
was engaged in a litication in a foreign company refused
to give any information to the inspect&r l%%t it shoul&
pass to the foreign part§ and adversly affect their case,
The inspector gave every assurancé ihat could reasonably
be'required, but still the director refused to give
information and evidence. It was held that the director's

refusal was quustified.
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INSPKCTOR'S REPORT (SECTICN 241) :

:

According to section 241 which is analogous to
section 168 of the English COmpanieé Act, 1948, an
inspect6r~appo;nted by the Central Government will be
required to make a report to the Central Government., On
receipt Qf the report the Central Government must
forward & copy of the report to the coﬁpany and also
to the body corporate whose affairs have been investigated,

T

but the Government is not bound to forward a copy of

intrim report.37 The Central Government may, if it

thinks fit, furnish a copy of the report, on request

and on payment of prescribed fee, to any person -

(a) Wwno &s a member of a company or body‘corporaté
dealt within the report, and

(b)’ Whose intéreét as a creditor of the company or
. any other quy corporate, appears to be affected.

HATURE AND SCOEBE OF PROCEEDINGS AND REFORT OF
INSPLCTOR

AS occassion may arise for understanding the nature

. and 'scope of thé inspector's report in investigating

cases, the fol)oWihg extracts from the judgement of the

Court of appeal is worth noting :
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Lérd‘benning MoR. “the‘inépector are not Court of
Law, The'proceedings afe not judicial pro;eedings. They
a#e not évén quasi-judicial, fof they decide nothing.
The only investigate ané,ieport. They sit in private
and not entitled to admit fhe public to their meetings.
They do not even decide whether there is a prima facie
case as was done in yiseman v. Borneman (1969) 3 W.L.R.

706 (H.L.).

But his sﬂould not lead us to minimise the signifi-
cance of their task, Tﬁey have to make a report which
may have wide fepurcussion. They may if, they think
fit, make findings of fact which are damaging to those
whom they name. They may accuse some, they may cofidemn
oth:rs, they may ruin reputation or caﬁyéaré;"Their
reéort may lead to judicial‘proceedings, It may expose
person to criminal prosecution or £o civil actions.

It méy bring(about the winding up 6f the company énd be

useful itself as material for the winding up.

Witness should be encouraged to come forward and
not hold back. Remember, this is not being a judicial
proceedings the witness are not protected by an absolute

_previlege but only qualified privilege. Every witness

»
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must, the:efore, be protected. He must be encouraged

‘to be frank. This is done by giQing every witness an
assur&née that his eviaence will be regarded as confident-
ial and not be used except for the purpose of the report...
But the inspectof,must reiy the:evidencg of a witness

éo’as to make it the basié'of dn adverse findings unless
they give the party affected sufficient information to

enable him to deal with it".

Sachs L.J. vit seeﬁs to me as well as to Lord
Denning M.R. vefy clear tﬁat in the conduct of the
p£OCeedings there must be desplayed that measure of
nétufél jusicée‘which Lord Reid in Ridge v. Baldwin,37
described‘as\Iinsuﬁficient of exact definiton, but what
a reasonable man would regard aé fair procedure in
particular circumstances’... startihg very often Qith
& blenk sheet of‘knowledge, they(the'inspectérs) have to
call %or information in whatever way it can be obtained
'éhat may be by interview, it may be from statements
obtainéd in writing, it may be by their exercising their

bowers under section 167 (3) to put questions to individuals

either on oath or not on oath'.

3

BUCKLEY L.J.

"It inspectérs are disposed to report on the conduct

- of &ny one-in such a wa; that he may @n conseguence be
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ﬁrOCeedéd against, either in criminal or civil proceedings,
the insﬁectors would give him if he has not already had .

it such information of the complaint or cirticism which
they may makg of gin}in their report and of their reasons
for c¢oing so, iﬁbiuding such information as to the nature
dnd efféct of the ev1dence which disposes them to report,

as neces sary to give the person concerned a fair opportunmty
of dealing with the matters, and they should give him

such an opportunity,.

What disclosure will be necessary for this purpose
must depend upon the circumstances, of the particular
case. It may not and I think oftern would not, in an
ordinary case invo;veqéisclosing the identity of witnesses
or the disclosure of transactions, It,éertain;y would not
normaily involve oﬁfering an opportunity teo corss examine
i.itness, and indeed, it seems tha§ inspectors could not
compel a witness to submit fo cross-examination, whether
it would involve confronﬁing the directors 076fficer
concerned with any documentary ‘evidence would depend upon
the circﬁmstances of the case. Untill any inspectors has
'reachéd a stage at which he:thinks that he will, or ate
least may have to'report adversly'on a directbr or officer,
1t will be premature for him to dec1de what, if anythlng,
’he bhould do to give the dlrector or offlcer fair chance

of explaining the matter" .3‘8
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The nature of investigation by‘tpeAinspectgr before
submitting their report is further discussed in Maxwell
v. Department of Trade,3? according to which the

. \ .
inspectors are expected to conduct the proceedings fairly
and where tﬁéy find it necessary to¢ criticisse the’
conduct of any person in their report, to give him an
opportunity of edplanation in fairness to him tﬁey are
not required to follﬁw any figid rule of procedure
compelling them to give ﬁim a hearing as in a judicial

proceedings.4o

PUBLICATION QOF THE REPORT :°

The Central‘éovgrnment is also p@%vd%ed with descretion
to make the report public by publication of it. So far
as this proviéions ;$ concernéd it may be submitted
that publication of the report to the public should be
made compulsory, particularly in the case of report
contalnlng adverse remarks against the management of the
company. In this rggard attgntion may be drawn to ‘'Company

Ngwé and Notes’41

the official Organ of the Company Law
Board, which says : "it has been decided by the Combany
Law Board that in important cases where the reports of

investigation into the affairs of ownership of companies

ky. inspector appointedAfor the purpose are likely to be
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of interest to the general- public, such report will be

published.' The critérion for section would be the size,

the extent of public interest and participation, the
"nature of inquiry engaged in the extent of consumer and
creditor's interest and the relctionship, if any, with

other compéanies fulfilling these reguiremsnts",

Evidentiery value of the Report :

’Iﬁ England it Has been held that proceedings before
the inspector’éré not judicial proceedings as the persons
who are examined are not examined, corss-examined or
. re~examined as in judicial proceedings. Thé report b&
itself cannot be admit;ed as proving the facts contained
theréin."

ﬁowevér, ih Incdia as per section 246, tﬁe report of
the inspector will be admissiblée in every legal proceedings
as a evidence of the opinion of the inspector in relation
to any matter containedkherein. Looking to this it may
be submltted that having regard to the procedure la{@ down
in sections,ZéO ané 246 of the Companies éct, whichﬁéore
eleborate than the sectiohs 167 and 171 of the English’’
act, it would appear that the decision in Re ...B.C. Coupler

and Engineering Co.Ltd. 42 (No.2), may hot be good authorlty.

«~
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WHETHER A REPORT IS PRIVILEGED = o DELEMNA :

In Home V. Bentiric,45 it was held that the

inspector's report is protected by an absolute privilege,
quoted in-Re Pergaman Press Ltd, wherein it was held

}.
hatLis not absolute priv1lege but only qualified

privilege.

' In India the Allahabad High Court was calzéd upon
to consider:the guestion whetﬁer the vaernﬁent could
claim privilege in respect of the report of an inspector
containing the reéult ofﬂhis investigation, In this

case a company's affairs hnd been investigated.unq?r
section 239 and the report was submitted to the Company

Law Boafd. Another compaﬁy whicﬁ was asking relief

against the company under séctions 397-398 for prevention’
of oppression and mismanagement, sought the production of
the report in support. '#n affidavit wés submiéed by the
company Law Board tbat the officers concernedihad carefully
considered the report and had come to conclusion that the
report contained communications‘méde in official confidence
and that public interest would suffer if the report was
disclosed pfématuraly, in the sense that it would affect
the féllowvup action. Privileged was claimed under section

124 of the Indian Evidence &ct, 1872, The Court noted the
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: contents of this section and felt that there should be

no judicial interference in the decison of the officer,
but that the Court should also. satisfy whether the plea
fdiséd by the officer<was tenable. The Court also noted
the contenté éf section 123 under which also a privilege
could be claimed as to, documents which deal with the
affairs of the state. After the comparison of section

123 and 124, the authorities established that section
125‘would nat permif the Court 'to summon the document

but to decide the question whether it really deals with
the affgirs of the State by looking at the surrounding

. circumstances. . On the'otherhapd; seétion 124 would permit,
the Court to’ look at:tﬁeldocument.to know whether the
'stand taken by the office; was justificable in the circumst-
ances. Applying(the‘brihcipe thus'establiéhed to the
report of the‘inspéctor uﬁder section 239A. Benérjee J.
said "to reveal contents of such a documént.to the public
before its acceptance by the Qeﬁtral Government would not

‘be conducive to public interest as it may thwart further

proceedings and investigation. Public interest demands
that matters reported to the Central Government should
- first be considered by the Government... Further there

may be comments on the correction of the report &nd <iEes
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this may preclude the 1nspector from maklng free and
frank report... I am, therefore, of the opinion that
é‘repoft of the inspector made under section 239 is

not to be disclosed to the public before its aoceptance
by the Central Government... If it 1s found that the
oocuments contalns revealation which affect the public

interest then in that event the public ofiice cannot be

~conpelled to produce the document or dicclose the

contents once the privilege is claimed on this count,

In the present case, such a privilege has been claimed, "6

This case show that the 1nspector report is
pr1v1leged one. Further it may be mentloned that on the
ground of‘public interest, authority, in the case of

Companies Act, Company Law Board, can refuse to disclose

‘ the contents of the 1nbpector S report. As disclosure

is required to be made to protect publlc 1nterest in the
same way in'the publiC'interest authority may refuse
dieclosure. Tﬁe principle of public interest can be
used, both ways, for disclosure and also for non=--

dleclosure, of course it depends upon the circumstances

of each case.

CONSELUENCES

The Central Government may, on the basis of the
rport of the inspector, decide to #i3e any of the

following actions :
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' paosté%xom :

—————.-.-o.t—‘-—:—-a—c
' Section 242'providés'that if it appears to the

Central Government that any person has been guilty of

- an offenoé foi which he is criminally liable, it may

prosecute such person for the offence. It has been made
obligatéry for all officers and other employees of the

company to give the Centrul ‘Government all assistance in
connectlon with the prosectulon. The ofiicers and other

emnloyees who are- bound to give a551stance are, agent

‘whlch 1ncludes any one acting or purportlng ‘to act for

or on behalf of such c0mpany, body corporate and may
include bankers, legal adv1sers and .auditors. It also
includes past as well as prcsent officer etc. The term
officer also includes trustee for debenture holders of
such company or body corporate.

1

.In the case of M. Vaidyanathan v. Sub-Divisional

.Magistféte, Erocie,47 it was héld that the special

provisions relating to offj€ences under this Act do not

“bar the cognizance of offences, if punishable under the

Indian Penal Code.

AFrLICATION FOR WINDING UP OR AN ORDER UNDER SECTION 397

AND 398 of the ACT(SECTION 243) :

The Central Government may file a petition for the

winding up of the business, so investigated, on the . -
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: gréunds which are ‘just and equitable under the circumstances
' or make an application for an order for prevention of

‘oppression or misménagement under sections 397 or 398,

In two Egglish cases, it has been he}d by Pennycuik
J. that though the'repoft of the inspector is_not evidence
in the ordinary sense, it was maferiai‘on which, if
unchallanged, the Court'céﬁld make an order for winding
-up of the company.48

2 it was

Whereas in the case of Re St. Diran Ltd.4
held that.the inspector'é report can be used to support
a contributory&s petition for winding up of thé company
on the jgét and équitable ground.,

In India in Moolchand Gupta v. Jagannath Gupta &

50 it was observed that the intention of the

ACC.(P) Ltd.,
législature és\géthéred from this éeCtion appears to be
that the Central Government shoulé‘refrain‘from initiating
action when the Ccu#t seized of the matter at the instance
of ‘@ party. Even if on the feport'of inspector appointed
under sections 235 or 23?, it appears to the Central
Government that it is expedient to apply for an order
under section 397 or 398, the.Central .Government should
not take any steps, if the Court is already‘séized of

proceeding to wind up' the company.
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4~-C . PROCEEDINGS FOR RECOVERY OF DAMAGES OR FROPERTY
(SECTION 244-SECTION 169(5)&(6) OF THE ENGLISH ACT)

In order to discourage peopie from committing .
ofien;es, pa%ticularly offences relating to property,
the offendef should be deprived of his ill gotten gain:
It is generally believed that for property, an offender
will prefer undergoingidr bearing physical pain, it
may be way of beating, torturlng or imprisonmemt, than
10551ng or partlng with property or illgotten gain or «
weclth. It seems that the legislature has kept in mind
this human psychology while incorporating section 244 in
the Act.A This section gives discretionary power to the
Central Gerrnment_for bringihg’préceédiﬁg in its own in-
“the @aﬁe of the company. Where it appears from the
inspector's repart that proceedings ought to be b;ought
by the company or body corporate in public interest for
the recoveryzof Qamageé in respect of fraud, mis-feasance
or other misconduct in ‘connection with the promotion of
,férmation or the mismanagemeht of the affairs of such a
company or for thé recovery of any property mis-applied

or wrongfully'restrained.

Under this prov1sion, proca dlngs may be taken against
- promoters, dlrectors or any person connected with the

formatlon or manmgement of the affairs of the company.
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It may be mentioned’ that there is no provision .as
to what is to be done ﬁith the damages or property
recoveré as a result of the proceedings taken under
section 244, As per the provision, the Central
Government is to act on behalf ofhthe company or body'.
éorporate in the representatiﬁefgapacity and therefore,
damages or property recévered are to be’paid or delivered

over to the company or body corporate concerned.

So far as sub-section (1) of section 244 is concerned,

a question arise as to the interpretation of the expression

‘or other misconduct', whether it is to be interpreted

ejusdem generis with fraud or mis-feasance or otherwise.

51

In an English case it™~ was held that the expression

‘or other misconduct' in sub-section (1), clause (a)

- of section 169, corresponding to sub-section (1) of

section 244 of the Companies Act, should not be interpreted

ejusdem generis with the fraud or mis-feasance but may

- be taken to include also misconduct not inveolving moral

turpitude.

IBVEFTIGATION OF QWNERSHIP OF CCMPANY(SECTION 247~

SECTION 172 OF THE ENGLISH ACT) :
5 v * v

Sometimes, the didentity of the beneficial owner of

the shares of a company may be concealed by vesting shares
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in grustees or nominees who are registered in the
company's register of members, Same may happen in the
case of debentures also, The real owners of the shares
or debentprgs may be few in number and one of them, or

& group of them acting together may, by ¢iving direction
to thelr trustees or nominéges, be able to control the
company by controlling voting at the meeting. Some of
the benefincial owners may have interest inimincal to
the company, and may direct their truétees or nominees

’ t§ vote inia way whigh will harm the interest of the
company, or it may lead to take over bad. Though there
is nothing illegal, but it has been considered desirable
that there should be some machinery for making public the
identity and interest of such equitable owners of shares

and debentures.52

L]
In England Cohen Committee had emphasised the need

for powers of investigation in such cases where the
PUBLIC INTEREST reguires the Government to know the
persons who fe&lly control the company or materially
influence its affairs. Accordingly, the English Companies
Act, 1948 lays down the provisions for the investigation

of ownership of companies in cert.in ceses,
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In India, extensive and wide power has been conferred
on the Central Government, which enables it to investigate
the ownership of a company and to acquire informations as

to persons interested in any shares or debentures.

Section 247, empowers the Central Government vhere

it appears to it that there is goo& reason to do so, to

appoint one or more inspectors to investigate and report

- on the membership of any company and other matters

relating\to the company for the purpose of determining
the real pérsons.(a) who are or have been financially
interested in the success or fa lure of the company, or
(b) who are or have been able to control or materially

infldence the policy of the company.

"POWERS OF INSPECTOR i

SUbjectAto the tefms ef appointment, the.powers of
the inspector extend to the investigation of any circum-
staﬁCes suggesting the existence of any arrangement or
understanding yhich though not legally binding to be
observed or is iikely to be observed in practice and
which is relevant to the purpose of his investigation.
The  inspector so appointed have the»saﬁe powers in respect
of‘seiéurg of docuﬁent{ eviéence etc, as are enjoved by

the inspector appoihted under section 235.°

A
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The investigation under ihislsection is at the
instance of the~Centra1 Government and not of{any memnber,
creditor or other person. On the conclusion of the
investigation, the inspector is required to submit hise
report to the Central Government. As per the proviso
to the section, Central Government is not bound éo
disclose the contents of the report to company or any
person, if it is of the opinion that there are good
reasons for not diwvulging the contents of the report ér
any part thereof. In such cases, a copy of such part of
the reﬁort which is not conficential is required to be

kept at the Registrar's office.

Here attention may be drawn to section 2:3(2)

~according to which the Central Government is bound to

send a copy of the réport ﬁo the'company and other persons.

POWER OF THE CENTRAL GOVERNMZNT TO ASK FOR DSICLOSURE

OF INFCRMATION REGARDING PERSONS HAVING AN INTEREST IN
YOMPANY{SECTICN 248...SECTION 173 OF THE ENGLISH ACT) :

Sectioh 248 provides Ehat where it appears to the
Central Government that‘there is good.reasons to investi-
gaﬁe the ownership of any shares in or deﬁehture of a
compény, it.may requires aﬁy person whém it has reasobable

cause to believe &
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(&) to be or to have .been interested in those
shares or debentures; or

() to act or to have acted, in relation to those

shares or debentures, the legal advisers or

agent of some one interested in such shares or

debentures to give the Central Government the

required information.
The matters reqguires to be disclosed are :

(1) his present or past interest in those shares

or debentures,
(ii) the names and addresses of the persons interested;
and
(iii) the name and\address of persons who act or have
acted on their behalf in relation to the shares

or debentures.

IN order to avoid uncertsinties, sub-section (2)
provides that a person is deemed to have interest in a

share or debenture, if any one of the following conditions

is satisfied :

(a) if he has any right to acquire or dispose of the
shares or debenture or any interest in such share or

debenture or has voting right in respect or thereof, or
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’

(b) if his consent is necessary for the exercise
of apy of the rights:ér other persons inierested therein;
or
‘ (c) if other pgrsoné interestéd therein can be
acquired or are accustoﬁed to exercise their rights in
éccordance with his directidn or instructiens. In the
similar way, omwnership of any interest in a firm which
has acted as panéging agent or secretary and treasurer.
of any company may bé investigated by .the Central

Government.

The notable feature of this section is that though
it félls within the schéme of investigation, it does not
involve inveétiéation by any independent agency. It
enables the Central éovernment itself to collect the
infromations from the concerned person to investigaté

the ownership of any shares or debentures.

It may be méntioned that ffom the wording of the
section, it seems tha£vthe liability of person to give
 information is not abéolutel_-és per sub-section (1)
?thevperson summéned is required to give only those
infqrmation, which he is or can reasonably expectedlto
oﬁtained. Accordingly, if a8 person, in the ordinary

.course of his duty is not supposed to have access to such
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information canntét be summoned to give such information.
The power given to tke Central Government uncder this
section is less drastic than the investigation by the

inspector.

Imposition of restriction'upon Shares and Debentures.

;nd Prohibition of Transfer of Shares or Debentures

In case of Investigation (Section 250):

The objéct of section 250 which is correspondihg
to sect;én 174‘Qf the Engiish Act, is to maké the
investigation éffective by imposing reétrictions where
obstruction is sought éo be placed in the course of investi~
gation. It confers powers on the Central Government. in
a case, where, owiﬁg to chénge in the ownership of shares,
a change in management of a company is likely to take
placé, whiie, if permitted, would in its opinion, be
?rejudicial to the public interést, to direct by an order
that for & specified period, Qoting right shall not be

exercised by the transferee of those shares.

As per éub%sebtibn (5) ‘the Central Gévernment nay,
by order at any time, ver& oi rescind any order maéé by it
under sﬁbaséctioh,(i), (3) or (4). However, it is not
prévided that who can apply for va?iance or rescission.
~ Here attention may be drawn to sub=-section (S)VWhich provides

that where central Government makes an order or refueses
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to rescind any order, any person‘aggrieved by the order
of the Central Government méy apply to the Court. This
suggest that‘any.perSOn can apply to the Central Govern-
‘ment either for variance or rescission of the order made
by it undef:subfsection’(l), 13) or (4). On appeal the
Court may, it it thinks fit, by order, vacant mnyhorder

. of the Central Government; Before passing an. order the
Court is required téfgive the Central Government an
oppprtunity of being heard. The order of the Court méy be

53 the Court released the

conditional. In an English cazge
restriction on'transfer to enable the shares to be acquire
under section 209 after a take over, but maintained the

restrictions on payment thus freezing price payable.

By the Companies (Amendmeﬂt) Act, 1956 a new section

- 250A was inserted, which provides that inéestigation may
initated notwithstanding tﬂe voluntary winding up or the ‘
pendency of suéh‘application in the Court. The object

of& this new provision is to make ineffective‘the’methods
by which investigatioq was sought to delayed. One of the
Methods was by raising technical objeétions on the ground
of the voluntarf ligquidation of the conpany or pendency
before the Court of‘certgin applications for relief against
mismanagement and oppreésion. As per the new section, now

this method can not be adcpted. : .
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Exception to Sections 235 to 250 ;

A very important excepiion has been created to the
principle of disclosure by section 251 which is analoguos

to section 175 of the English Companies Act.

It provides that a legal adviser need not disclose
to the Registrar, or to the Central Government or to an
inspector a privilege communication made to him guo legal
adviser, except the name and address of his client. Ordi-
narily the communication between the_legal adviser and his
client is considefed as privilege communication and therefore
legal adviser cannot be compelled to diéclose facts of that

communication to any person.

Section also provides exception in favour of Banker
of the company, and accoidingly the banker need not disclose
to any of them any information as to the affairs of his
customers., It may be submitted that the privilege in the
case of Banker is a limited privilege and extends only as
regards the Banker's other custowers and no information
as regards the pompany, body corporate, etc. referred to

in sections 235‘to 250 can be withheld.

In the case of Minter v. Priest,54 it was held that
neither in the case of banker nor legal adviser can the

privilege be availed of in furtherance of a crime or fraud.
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Further it may be mentioned that theugh they c¢annot

be compelled to disclose the information, but there is no

.

restriction on their veoluntarily disclosing any information.

INVESTIGATICN OF ASSOCIATESHIP WITH MANAGING AGENT
ETC : (Section 249)

.

Where any question arise as to associates of a managing
agent or secretary and treasurer orf in other words as to
whether an individual, a firm ox & cémpany Was or was no&
an associate“of a managing agent or secretary and treasurer
of any company, section 249 empowers the Central Covernment to
investigate it either directly by collecting information
from any pefson whom, it has reasonable cause to believe
to tigr be in a poéition to give‘reievant information im
regard to the questién or it may appoint inspector for the

purpose of making the investigation.

It may be mentioned that this section is new and

there is no corresponding provision in the English Act,

So far as this section and sub-section (3) of section
248 are concerned, it may be submitted that the system of
managing agencyis and secretary and treesure was abolished
with effect from 3-4-1970 by £he Cowmpanies (smendment) Acet,
1969. It weems the utility of the above menticned provisions
has dlready come to an end and looking to the time which has
elapsed i.e. of more than 15 years, it will be advisable to

delet these provisions from the Statute Book.
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'AMALGAMATION (COMPROMISE, ARRANGEMENT AND RECONSTRUCTION)
SECTIOKE 391 to 394 - Section 206 of English Act) 3

AMALGAMATION IN GENERAL 3

Often times limited companies are lunded in diffi-
culties and the interests of the members ana creditors
~are seriously affected, particularly creditors. The diffi-
culties are not necessarily caused by any mismanagement
or firaudulent behaviour of bersons managing the affairs
of the company.' The companies consider, in the circum-
’sténces, that if the creditors and members would reduCe.
their claims, it is possible to run the company and put
it again on its legs. The relief desired by the company
may in the shape of reduction of debt or of the rate of
ihterest or of accepgance of shares in lieu of debentures.
There may be many ways of obtaining relief. For the said
purpose often times, the companf proposes & scheme of
~arrangement or compromise with its creditors and members.
Arrangement and compromise mainly iakes plage begause of
the bad financial position of the companies. Yor example,
cn account of heavy loses the company may not be in a positig
toc pay interest to the debenture holders at the agreed rate.
They may, therefore, be requested to agree for a lower rate
of interest under the scheme of arrangement. But sometines

perfectly sound companies may also like to reorganise their
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capifal. The schemes of arrangements and compromises

may also become necessary for purposes of reconstruction
énd amalgamation of'éompanies. Thus, scheme of compromise
or ar;angement can be made applicable to a goin@ concern)
as well as to a company in liguidation.: In most cases

the schemes are framed with a view to reduce financial
burden on companies so that they may be saved from being

»

wound up.

The Companies Act, 1956 regarded as progressive piece
of legislation makes statutory provisions regarding thi;
matters in sections 391 toh394. These provisions are
appliéable to all companies liable to be wound up under the

Companies Act, 1956,

Pl

SCHEME UNDER THE ACT 3

Section 391 gives power to compromise or make arrangemen
1 ~
with creditors. and members and apply to the Court for
convening a meeting of creditors or members concerned and

the procedure to be adopted on such applicdbion being made.

Section 392 gives power to the High Court to make
consequential order Of supervisicn and to enforce the

carrying out of the arrangewment or compromise,

Section 393 imposes & duty on the company to give .
full information to the creditcrs or members concerned as
to the detezils of the scheme of compromise or arrangements

pronposed.
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Section 394 lays down the procedure for the recon-
struction or amalgamation of the companies. In the case
of dissenting shareholder section 395 gives power and duty

of a transferee company to accuire their shares.

Lastly in cases where national interest so reduires
power is given to the Centrél Goverrnment under sectidn
396 to provide for aﬁalgamation of certain companies. In
this connection sections 494 and 507 givgs power to the

liguicator to accept shares etc.as consideration for sale

of property of the company.

MEANING ; The term 'éompromise‘ refers to an amicable
settlement of difference by mutual concessionr by the parties
tc the dispute. It implies the existence of a dispute

such 'as relating to rights. It also involves element of

give and take, and th2 Court will not sanction a scheme
involvigg a total surrender of rights on one sicde with

no compensating aé&antége.se Like individuals, companies
ofteq&ind it necessary to enter into compromise with their

creditors or members and the settlement arrive at is termed

as compromise,

The term 'arrangement' is of very wide import. All
modes. of reorganising the share capital, including inter-

"ference with preferential and other speciel rights attasched

to shares, can properly form part of an arrangement with
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mémbers.57 The term arrangement is wider than the

term conpromise is how accépted fact. In re Guardian

Assurance Company's casg-a scheme was submitted to the

éoqrt which provided that each shareholder of the

petitioning cqmpdny_should,trahsfer some of his shares

‘tc another conpany and its shareholaers, YOUNGER J.
.Vrejected the scheme on the ground that there was no dispute
| or difficulty to be resolved by compromise or arrangement.

The court of Appéal rejected the contention of Younger J.

and sanctioned the scheme as arrangement since the word's

'arrangement' could not be limited to something analogous

to a ‘compromise’,

A scheme of amalgamation between two,cbmpanies has been
nelc to be an 'arrangement' not only between the tranferor
: company and its members but also between the transferee
company &and its ﬁembers, and therefore, &8ll provisions of

‘the Act regarding 'arrangement have to be complied with.sg

The term 'reconstruction' is generally used where only
one company is invelved &nd the rights of its shareholders
and or Ccreditors are varied, and ;amalgamation‘ is used
where twc or more companies are amalgémated or where one

is merged in another or taken over by another.

according to Halsbuty's laws of England, neither

reconstruction nor amalgamation has a precise legal meaning.
»

.
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Where &an undertaking carried on by a company and is
substance transferred, not to an éutsider, but to another
company consisting substantially of the same shareholders
with a view to its being continued by the transfree company,
there is a reconstruction. It is non the less & reconstruc-
tion because &all the asséfs do not pass to the '‘new company,
or ali the sharehol&ers of the transferor company are not
shareholders in the transferee company, or the liabilities
of the transferee company, or the liabilities of the

transferor company are not taken over the transferee company.

A

Amalgamation is blending of two or more existing
undértakings into one undértaking, tﬁe shareholders of
each ‘blending company becgming substantially the shar;-
holders in the company which is to. carry §n the blended
undertaking.

According to Lindley M.R. 'amalgamation does not involve
tﬁe formation of & new COmpan§ té.carry on the business
of an old company. In the case of 5,8, Samayajdlu Ve
Hope .Prudhomme & Co.Ltd.GO’the Ancdhra Pradesh High Court
held that 'amalgamation is a state of things under which
either two companies are so joined as to form a third

entity or one is absorbed into or blended with another.
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DI SCLOSURE

DISCLOSURE TC BE MADE IN CASE OF AMALGAMATION-ETC ;

It may be mentiopned that provisions of sections 391,
394, 3944 and 395 were amended by the Companies (Amend-
ment) Act, 1965 on the recommendation of the Daphatary-
Sastri Committee. Thé'notableé feature of those recommen-
dations was emphasis given for necessity of disclosure‘

in thee case of amalgamation etc. The Committee observed :

"With the active support of a liquidator a scheme of
amalgamation with respect of a company in voluntary liqui-
dation was presented to the Court and sancﬁion of the .
Court was obtained, without disclosing material facts to the
Court., Such as improper transfer of assets, the existence
of an order for an investigation into the affairs of the

company; and the lstest financial position of the company,

-and that of the transferee company. In order that Court

may not proceed to sanction an arrangement or amalgamation
with poo little material on -record and without informgtion
as to important facts, wﬁi;h if théy were presented before
the Court, would weigh heavily against the sanction of the
scheme". In order to have fullest disclosure of all
material facts, the Committee made certain recommendations,
on the basis of which a new provisions were added in section
391 (2), and section 394 (1) and a new section 394A was

inserted. "In addition to this section 395 was also amended.
/ .
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Function of Court 3 The section 391 gives the Court

discre£ioﬁ to approve any sort of arrangement between
the company and its shar’eholders.ﬁf1 This power of the
Court to Sanctioned and compromiSe or arrangement is subject
to the Fonditiéns laid down under the proviso to sub-section

(2} of section 391,

Section 391(2) provides thet once a cowpromise or
arrengement is sanctioned by the Court, it beccmes binding
on all the creditors and members @nd in the case of a
company which is being wound up, on the liguidator and contri-
butries of the éompény. The proviso to sub=section (2)
iays éown that Court should not made corder sanctioning any
compromise or arrange&egt unless the Court is satisfied that
the company or any other peréon by whom an application has
been made‘under sub=-section (1) has disclosed tc the Court
by affidevit or otherwise, all material facts relating to
the company, such as the latest financial position of the
company/the létest auditor's report on the accounts of the
‘company, the pendency of any investifation proceedings in
reletion to the company under section 235 to 25fand the like.
| as mentioneﬁ,uthis proviso was added by the Companies
{mmendment) hAct, 1965 on the recowmendation of Daphatry-
Sastri Committee. The object of this'proviso is to see

that before the Court sanction any eompromise or arrangement,
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all material facts are'brought to the notice of the

Court, This duty of disclosure laid down by the proviso

is very important, looking to the effect of the order of

the Court. The scheme ﬁhen approved by the Court, bhecomes
binding on all parties to it including dissentients, so

that whether it is valid or hot, a shareholders cannot
~afterwards cuestion it,' It is statﬁtory force and has
greater sanctity than almere agreement between the pa;ties
affected. It cannot be varied by & mere agreementﬁof partigg.
In ré Coimbatore Cotton Mills Lté and Lakshmi Mills Co. Ltd63

the Court laid down the:principles for sanctioning the

scheme as follows

J(l)‘The Court should be satisfied that the resolutions
are §a55ed‘by the statutory majority in‘value and in number
in accordance with section 391(2) of the Act at a meeting
or meetings duly convened and held. This factor is jurie
salctional in the matter of confirration of the scheme.

The Court should not uﬂaurp the-rights of the members oF
creditors to decide whether they approved the scheme, or not,
Therefore, if a class whose interests are affected by a
scheme does not assent tp ‘the scheme or approve it at a
meeting convened in acco%@ance witﬁ the proQisions of
section 391- the Court will have no jurisdiction to

confirm the scheme, even' it it consideres that the class



784

concerned is being fairly dealt with or that it would
approve the scheme,

(2) The Court should satisfy itselft that those who
‘took part in the meeting are fairly representative of the
class and that the statutory méeting did not coerce the
minority in order to promote the adverse interest of those

of the class whom they purport to represent.

(3) Lastiy, in exercising its discretion under section
391 and 394, the Court is not merely acting as a rubber
stamp. It is the function of the 50urt to see that the
scheme as a whole, ﬁaving regard to the general cénditions
ana background and object of the scheme, is a reasonable
one and if the Court so finds, it is not for the Court
to interfere with the collective wisdom of the sﬁareholders
of the cbmpany. When ance the‘court finds that the scheme
is unfair and that( therefore, the Court should exercise
the discretion'to reject the scheme notwikthstanding the
views of a véry large majoripy of the.sha;eholders that the
scheme is a fair one. If tgé Court is of the opinion
that there is such an objection to it as any reasonable
man would say:that he would not approve of it, then the
court may refuse to confirm the scheme. Howéver, if the
scheme as whole is fair and reasonable, it is the duty

of the Court not te launch on an investigation upon the

conmercial merits or demiérits of the scheme which is the
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function of those who are interested in the arrangement.

(4) There should not be any lack of good faith on

the part of tHe majority.

3-B. DISCLOSURE OF INFCRMATION ..S T0 COMPROMISE ( Section

393~ Section 207 of the English Act)

Bection 393 requires that with the notice calling
the meeting of the creditors or members under section 391
for the approval of the scheme, the company must send a

statement setting forth the following information :

(1) the terms of the compromise or arrangement and

'-explaining its effects,

. {2) any material interests of the directors, managing
director or manager of the cowmpany, qua director, managing
director or manager or &s a member or creditor of the

conpany, or in any other capacity.

(3) the effect on thiose -interests, of such compropise
or arrangement, particularly when the effect will be different

then the effect on the interest of. other persons.

If proper information is not given to the creditors
or ‘members,the Court will refuse to sanction the scheme,
even 1f it was approved by the requisite majofity. It
may be stated ghat non-disclosure 6f matters specified in

‘sub-section (l)z(a) would be fatal to the proposal of the
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schene ofycompromise, arrangement or amalgamation.

. In an English case64 it was held that the scheme:
will not be santioned if the explanatory statement, while
Stating that the company's assets hdvé been re¥alued, does
ndt give the amount of revuluuaticn. rowever, in another
C8se65 it was held that omission to disclose information
not required to be disclosed eﬁenthough the ommssion

may be deliberdte, does not preclude the Court from san-

‘ctioning an arrangement, if the scheme is otherwise fair.

Even in the case of meeting of which notice have been
given ﬁhrough advertigement, the above particulars should
be ‘included in the advertisement or’instead of that a
notification of the place at which and the manner in whic&h
creditors or menbers entitled to attend meeting may

be obtédned copies_of the statement disclosing all facts

k!

must be included.

It may be stated thet this section incorporate the

provisions ot section 207 of the English Conpanies Act,

.

19486 as reconmended by the Committee Law Commiéetee.
Important omilssion is inrespect of persons whose interests
are required to - be disclosed. Trustee of debenture holders

~

is omitted.



787

3=-C, DISCLOZURE TO THE CCURT IN ‘CESE OF AMALGAMATION
OF A COMEANY WHICH IS BEING LWOUND UP (Sectiom . 394 -
Section 208 of English Act):

Section 394 provides for such conseguential order
&s may be necessary to give effect tc a gchieme or ‘arrange-
’ment. The Coﬁrt ﬁay either by the crder santioning the
scheme or by @ subseguent order make provisions for the
various matters set out in sub-section (}) including re=-
construction and amalgamation. the procedure under this
section is adopted either‘when dealing with the <pplication

under section 391 or after order is made therein.

<

The powers of sanctioning the scheme conferred on the
Court by this section is subject to ,two provisos added

to sub-section (1) by the com:anies (4mendment) Act, 1965,

The first proviso provides that a compromise or &ual-
guamation proposed in connection with & scheme for amalga-
mation of a company which is being wound up, with any
other conpany should not be sanctioned by the Court unless
the Court has. received a report from the Company Law Board
or the Registrar that the affairs of the company have not
been conducted in a manner prejudicial to the interest of
the members or to public interest., This proviso provides

.

for disclosure of material facts of the affairs of the

cowpany to the Court, Whereas the second proviso deals with

Ty ,
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the dissolution of the transferee company. It provides
that 'no’order for the dissclution of any transfe§:§r
company under clause (iv) of sub-section (1) (B) shall
be made by the Court unless the\Official Ligquidator has
on scrutiny of the books and papers of the company, made
a report to tﬁe Court that the affairﬁ«of the company

have not been conducted in Zmannér, prejudicial to the

interest of its members of to public interest.

The object of calling for the report of the company
under which either two companies are so joilned as to form
a8 third entity or one is absorbed into or blended with

another.

The object of callingxfor the report of the Official
Liquidator is to satisfy the Court that the interest of the
members or publié interest are not prejudicially affected by
the amalgamation. In this connection the case of In re
Wood Polymer L£d§6 shows that clause (iv) of sub-section
(1) () is‘applicable to the transferor’cémpany in all cases
of amalgamation. As pointed out therein, the Court is
precluded from making an order for dissolution unless the
Official Liquidator has,‘on scrunity of the books and papers
~of the compény’made or rgported‘to the Court tiat affairs
of the coﬁpany have not been conductéd in a manner prejudicial

to the interest. If the 6bject and purpose of amalgamation,
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as found, in that case, wé&s to get the benefit of avoidance
of cepitsl gain tax, it woglé be prejudicial to the pUolic
interest, eventhough that 4did not amount to tax evasion

or other illeg&l act or conduct. The €ourt in such case
would not extend its helping hand.to help to do anything
which will have the effect of defeating the tax law of the
country, though in a legal manner. In a recent decision

in the case of In re Maryﬁong & Kyel Tea Estate Lté.67

while determining the application of second proviso to
sub-gection (1) it was held that the second proviso which
required a report from Qfficial Liguidator to the effect
that‘the affairs of the company have not been conducted in

a manner prejudicidl to the interests of its members or to
public‘interest will aﬁply only to cases where the transferor

company 1s in the process of winding up.

It ﬁay be respectfully submitted that this view
obvicusly ignores £he'fact that Clause (v) of sub-section
(1) (b) expressly covers all cases of dissolution without
winding up, whgther winding up proceedings inrespect of ﬁhe

company are pending or not.

Recognising the importance of disclosure to be made

by the Company Law Board of Registrar under fiirst proviso
. 68
to the Court, in the case of Sumani (P) Ltd. it was held

thet the obtaining of reports required by the two proviso is

a condition pre-requisite before ordering dissolution of the

transferor company.
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The Sacher Committee, after taking into consideration,
the différent view expressed b& different Courts in respect
of sécond proviso, came to the conclusion that it is not
necessary. for the Official Liquidator to make scrutiny
of tre books and papers of the Company and report to the
Court that the affairs of the Conpany have not been
conducted in a manner prejudicial to the interests of its
meribers or public interests before the company can be
dissolved. In case of‘amalgamation, the matter is before
trnie Court, and the Court is expected to protect the interest
of every body concegned, it i; not appreciated why & further
reczort by the Official Liquidator should be necessary, ;t
has therefore, recommended for the déletion of the provision.
.It has also.recommended that, it should be provided in the
section that at the expiry of six months after a certified
copy of the order of the Court approving the scheme of
amalgamation is filed with the Registrar, transferor company

should be deemed to have been)dissolvedé9

So far this recommendation is concerned it may be
submitted that theée two provis{S§ew® were added on the
reconmendation of Vivian Bose inquiry Commission in
Dalmia-Jain concern,‘as additional safegﬁards, There is

no reason for deletion of these additional safeguards.
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3-D., NOTICE 710 THE CENTRAL GOVERNMENRT FORlAPPLICATION
UNDER SECTION 391 and 394 (Section 394 &) :

This section is new and inserted by the Conpanies
(~mendment) Act, 1965. It imposes a statutotry duty on the
Court, firstly té give notice of every application made to
it under section 391 and 394 to the Central Government and
secondly to take into consideration any representation made
to, it by the Central Govercment before passing any ei: 2

order under any of these sections.

The object of this section as stated in the Notes on
Clauses is to enable the Central Gomernment to study the
propesal and ralse sucbtobjection thefeto.as it think fit
in the light of the facts ané informatioﬁ gveilable with it,
and also plage the Court in possession of certain facts which
might not have 'bcen disc;osec by these who appear'before it
s0 that the interests of the investing public at large may
be fully taken’ into account by the Court before passing

its order.

It may be mentioned that nothing is said about the
point of time of giving notice to the Central Government.
This point wés the matter of contention in the case of
Bhangéswari Cotton Mills Ltd.70. The Calcutta High Court

held tnat the notice need not be given at the initial

stage before calling a meetin: of the members and creditors
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and it is encugh if itAis given before the Court's makes

a final order sanctioning the compromise or arrangement.,

where in Re. “,~, Beardsell & Co. Ltd.,71 it was held that

it is only notice of the scheme as approved by the shareholders

that has to go to the Central “overnment for remarks before

sanction is accorded by the Court.

It may be submitted as per the exis£ing provisions or
séction 3944, the Court is required to give notice to the
central Government at second stage and not tﬂe first
stage,“the first stage is application stage including
calling and holding of meering of membets and creditors,

adds ,

_whichtfo_delay. In order to cut down delay, avoid dupli-
cation of proceddings and incidently reduce litigation cost,
the Sacher Committee‘has rightly recommendezzthat;

Companies registered under M,R.T.P. «Ct are concerned
no change has béen,recommended by it. However, in cases
where the duestidn as to whether the company is liable
for registration under section 26 of M.R.T.P. Act or not, |
has not been finally decided and the matter is pending
before the Central Governmént or the Commission,‘ihen in
sdch a case, the companies being & parjties to the scheme of
amalgamation could file the petition in the Court as per
the existing‘provisions, but with this modification tﬁat

in such @ case the applicant.company/gompanies must mqption

*
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in the petition the fact‘of the guestion of registration
Pnder section é6 being under determination and also state
the groynds as to why the company/companies is/are not
liable to be registered under section 26. The Court,

while desposing of the petition, mayleither await the final
decision on tﬁe matter of registration or make other

appropriate orders.

In the case of companies which do not fall withing
the purview of the M,R,T.F., Act, the existing proceduce

comtinue except @

(a) single stage procedure commencing with a company
petition on which the Court will issue notice to the

Central Sovernment, the Ministry/Department concerned with
the business activity of”the amalgamating company and such
other person/authiority whom the Court considers it necessary

to be heard before passing a final order.

(b) With a view to affording sulficient time to the
Govérnment Departments Authorities, the applicant company
should serve an advance copy of the petition to the Central
Government/Department and make a statement to that effect
in the affidewit of service prescribed in form 7 of the

Corpanies {(Court) Rules 1959, and

{c) 1Instead of both the amalgamating comﬁany and the

omalgemated company making twe separate anplications elither
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in the same Court or inAdifferent Courts, there should
be only one joint application to be made by the parties
to the scheme of amalgamation. “he joint petition should
be filed in the Court wheré ﬁhe’registered office of éhe

amalg.mated company is situated.

It may be submitted that if these recommendaticns are
inplemented certainly they would widen the scope of section

3%4-4 and would alsc avold unnecessary delay.

3-FE DISCLOSURE REZUIRES TC BE MeDE T THE TIME O

Fit

AT UTSIPTION OF SHAREL OF DEBBENTING SHAREHOLDERS:

It may be mentioned that section 395 is a verbatim
reproduction of section .209 of the English aAct, excep%
subfection (4-4) inserted by the Companies (sAmendment) Act,

19865,

It provides for another type of arrangement or amalga-
‘mation and does hot require any application to £he Court

on the lines of section 391, for carrying out the-scheme.
In t.is case, it is for the transferee company to make an
offer to the shareholders of the transferor company at

¢ stuted price wnich is usually higher than the prevailing
market price. In short section 395 authorises the trans-
,feree company to acquire shares of dissenting share-holders
in the ﬁransferor company, &s per the provisions of the

section,
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Duty of transferee companvy i

For the purpose of acquisition of shares, the
trensferee company is require to give notice of its
intention to accguilre shares, to the dissenting share
holders. Within one month of notice any dissenting share-
holders may apply to the Court. The Court will interfer,
if tﬁe trensaction &ppears to be manifestly oppressive,
unjust, unfair or unconscionable or the consent of majority
has been obtained by fraud,‘decéption or other iwmproper
meané;73

If no application is made to the Court or the Court
refuse 1t, the transferee ccmpanf become entitled to
acquire thelshdres of all persons on whom notice is served.,
in‘fact, the transferee compégy is entitled and bouynd to
acquire those shares on the terms on wrich the shares of
other shéreholders are to be transferrdd subject to the

other provision?bfrthe section.

This power of acéuisition of shares of dissenting
shareholders is made subject to important conditions laid
down undér sub-section 4A of the section. This sub-section
was incorporated for check;ng the malpractices infelation
to the 'take over' offer and acquisition of shares of
'dissenting shareholders under scheme or contract approved

by the majority. Now it ensure that adeqguate information



796

is disclosed in a take over offer, to the shareholders
so that they could be allowed to judge for themselves
whether or not to accept the offer. For this purpose its
provides thatl

(a) every such offer or every circular containing such
offer or ever& recommendation to the members of the transfe-
. -LOr company by its_director to.accept such offer shall be
accoméanies by such informatidn whicﬁtis likely to affect

the willingness of a shareholder to accept the offer.

(b) Every shuch offer shall ccnﬁain a statement by
or on Behalf of Ehe transferee company, disclosing the
steps it has taken to ensure that necessary cash will be
available. It must also disclose the steps taken by it
fore collecting necessary cash for payment of the price of
acquifed shares

(c) Every circular céntaining-or recommending acceptance
©of such offer, shall presented to the Registrar for regis-
tration and nogsuch circular shall be issued untill it is
so required. This clause also empowers the Regigtrar to
.refuse registration of such circular ﬁi) where it does
not contain thee prescribed information or (ii) which sets out

information in a manner likely to give false information.

It may be stated that sub-section 4-A provides .

additional safeguards to- the shareholders of the transferor



797

company. From the information disclosed in the

circular a shareholder may ascertain the benefits orA
othefwise of the scheme and secondly it also confers pdwer
'on i-;he Registrar to refuse registratic;n of the circular

if it is likely to misleead the shareholders.

LN J
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