
CHAPTER VIII

BINDING UP AND DOCTRINE OF DISCLOSURE -

STATEMENT CF AFFAIRS (Section 454) s

This section reporoduces section 177-A of the 
previous Companies Act with some drafting improvement.
The only change of substance.is that under sub-section (3)# 
-while there was no limit fixed under the Previous Act for 
the extended time# a limit of three months is fixed under 
the present section. '

The primary duty of the Official Liquidator is to take
into custody or'under his control, all the assets of the'

1company . No liquidator would be.able to perform this
important duty unless he is able to go.through the-books

- *and records and satisfy himself about the position of the 
- assets of the company. In order to enable Official 
Liquidator to perform his duty satisfactorily# section 
454 requires for making statement of the affairs of the 
company to the Official Liquidator- by the directors of the 
company. - As per the section# the directors are required to 
make and submit A statement as to the affairs of the 
company within 21 days of the passing of the winding 
up order or appointment of provinsional liquidator. This 
suggest.that section applies not only to cases where a 
winding up order is made but to all cases where a provisional
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liquidator is appointed. The object of the section is 
to facilitate the speedy administration of winding up 
and enable the liquidator to -get himself apprised without 
delay of all the relevant facts relating to the affasirs 
of the company.

The matters requires to’ be disclosed' in the statement 
are :

(a) the information as to..assets of the company, debts 
and liabilities of the company, it. must also state separately 
the cash balance in hands, at-the bank .and also the negoti­
able instruments if any held by the company.

(b) the particulars of creditors'and, debtors of the 
company'and in case of secured debts, the particulars
or securities, the value of security and date on which they 
were given. The Official Liquidator is authorised to ask 
for any additional information from the company.

Persons liable to make statement s

*■ The above statement is required^ to.be made and 
submitted by the directors, manager, secretary or other 
Chief Officer of the company. Further they are required to 
make and submit the statement of their own accord, whether 

, or not the Official Liquidator, called on them to do so, 
v/ithin 21 days of. the relevant date or such extended time.
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It is only in,the case of any other officers and persons 
mentioned in clauses (a) and (b) that the't Official 
Liquidator has to call on them to submit the statement.

In the case of Sipso Agencies (P) Ltd. v. Gajraj 
2Singh, th.e question was to whether past directors are 

liable under section. In this case where all the directors 
claim tc have resigned several years before the winding 
up. U.K. Kapur J. held that the ex-directors can be 
directed to submit a statement of affairs as required by 
section 454, as they would come within the clause (a) 
of sub-section (2), event§*ough they might have resigned

i ,

long, earlier than oney year.
IThe requirement of filing the statement as to the
i

affairs of the company by the directors and officers 
is* a statutoty provision.• Inspite of this, in practice 
directors and other officers'often disown their responsibility 
and placed ignorance about the - availability of books, papers 
and assets. The position is worse when,there has been a 
deadlock in Board, because in such case the responsibility 
for the possession .of the books is passed on from ' - one 
officer to the other. The outcome in any case is the non­
availability of the books and other necessary records with 
the official liquidator. Even when books are ultimately 
made available, they are'often incomplete and the liquidator
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has to go through and reconstruct the records before taking 
further proceeding. The delay in getting over these 
preliminaries is one of the important reason for the delay 
in disposal of the winding up proceedings.

The reasons for-this state of affairs,may be s
(a) it is natural that by the time and order of 

winding up is made the officers and directors have lost 
interest in the company and may hot be keen to assist the 
Official Liquidator to rehabil&te the company or to 
realise its assets, andrt

(b) the provisions of section 454 (4) provides
that any person making a statement. In many cases, there 
are no liquid assets available with the Official Liquidator, 
and he'therefore, is not in a position to accept estimate 
submitted to him, in terms of .Rule 12.9 of the Companies 
(Court) Rule, 1959. The directors usually take the plea 
that since no fund has been made evailable to them, they 
are not'-, in a position to- file the statement of affairs.

In order to improve this situation the Sacher Committee
, - ‘ ► r.'

has made following-recommendations :

. , (a) In case where the petition for winding up is
filed by the company itself,' the petition should be. 
accompanised by a duly approved statement of affairs
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complete in all respects with all the information required 
by section 454. such a petition should specify as to who 
has the custody of the books of- accounts and papers and 
must name the officer' and/or the directors who would 
produce the books of accounts, papers, etc. after the- 
oraer of the winding up is passed by the Court. The 
statement regarding custody and production of books, must 
have been approved,by the board of directors and the petition 
must include the avertment.

(b) In case where the petition for winding up is 
not filed by the company itself, provisions should be made 
enabling the Court at the time of giving directions under 
Rule 96/99 of the Companies (Court) Rules, 1959 (or at 
any preliminary stage of the proceedings and before the 
final order is passed) to direct the company to file 
(within such time as the Court may allow) a declaration 
stating clearly :

(i) the place where the books,. records and other 
papers of the company are kept; and

(ii) the names, designation and addresses of the persons 
who is/are charged with the 'responsibility of maintaining 
the, books, papers etc. of the company and as to who would' 
file the statement of affairs with the Liquidator and would
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hac3 over control of books, papers and other documents 
in the event of company is ordered to. be wound up.

Such a declaration should be approved and /or verified 
by the Board of directors of the company as may be required 
by the Court., "he declaration shall be accompanied by 
consent, in writing "of the person/persons charged with the 
responsibility for-production of books of accounts and for 
filing the statement of affairs.

(c) In the event of company being would up on a 
petition for winding up and the book's of account, papers, 
documents, etc. and/ Or statement of affairs not being 
fixed with the Official Liquidator within 
'.JgfefaSaSSJSBr the period prescribed under section
454 (2) (or any extended period) all persons, who were 
directors of the company on the date of filling up of 
winding up petition (i.e. commencement of winding up) 
will be* deemSd to have been in default in complying with 
the requirements of the section and be dealt with as ‘• 
persons in default.

In addition to these recommendations it has also taade 
following recommendations.

(a) for the delation of the words 'or the Court' 
from sub-section (3).

(b) that the provisions for payment of expenses should
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not be applicable in the case of persons who were 
directors at the commencement of the winding up.

(c) In sub-section C5) provisions should be made 
that the onus of providing,that there was reasonable 
excuse would be on the person who commits the default.

So far .as this recommendation is concerned attention 
may be drawn to the recent judgement of Kerala High Court 
wherein it was held that mere default in complying with the 
requirements of the section is not enough. The onus is
bn the prosecution to show that the default was without

3reasonable excuse'.

.(d) It has also recommended for -enhancing the fine for 
non-compliance with the provisions of the Act.

PUBLIC EXAMINATION OF PROMOTER, DIRECTORS ETC. (Section 
4*78 - Section 270 of the English Act:

Section 477 provides for private examination of persons
capable of giving information concerning the affairs of the
\ tcompany. Section 478 on the other hand provides for public 
examination and is available only in' a compulsory winding 
up and is a proceedings against promotors, directors and 
officers of the company who appears from the Official 
Liquidator's Report to have been guilty ojf wrong doing.
From the information acquired in these proceedings, as well 
as from the papers and documents of the company ana information
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obtained from thi'rd parties, the liquidator will learn 
whether he has good' ground for‘taking proceedings for 
the recovery of any peoperty or of damages from its 
officers from any mis-fwasance.4 It may be noted ;£here 

that section requires the Official Liquidator, where an 
order .has been made for a winding up, to submit a preli­
minary' report, or further reports stating whether in his 
opinion any fraud has been committed by any persons in the 
promotion.or formation of the company, or by any officer 
.of the company since its formation. Hie report under this
section shall be made-only on the report of the Liquidator.

5Oral evidence outside the report cannot be received.
6The following passage from Gore-Brown , sets out the . 

scope of the jurisdiction of the Court, and the nature of 
an examination/under this section ;

> "The examination is of a penal character. It is set 
in motion by the. Official Receiver, who is a public officer, 
acting judicially in making his report and bound to take 
the responsibility for what he alleges in his report.
Upon .this report the Court-will not 'think fit' to order 
a public examination unless it 'arrives at a judicial con­
clusion' that it is bound to do so: and it will not do
so unless the further report of the Official Receiver shows 
that there has been fraud existed. On the ctherhand, if
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fraud! is charged, the report must state facts showing 
a basis for the charge and connecting person sought to 
be examined with such facts, and must express the opinion 
of the Official Receiver that there has been fraud by 
that person . ^he person who may be publicly examined are 
only those promoters and officers against whom a prima 
facie case of fraud, is disclosed, the practice which 
formerly prevailed of examining the innocent as well as
the guilty being wrong but nb account of fraud practiced

’ 8 by the company on strangers will be taken for this purpose.,

It will be seen from this that foundation'for the 
Court jurisdiction lies in the further report or reports ' 
of the Official Liquidator and his stating therein that 
a fraud has been committed. So unless these conditions 
as to the, person or persons sought to be publicly examined 
under this section are satisfied,’ the Court will have no 
jurisdiction to proceed tinder this section.

gIn Musabhax v. Official Receiver , it was held that as 
the' public examination is ordered on -the further report 
of the Official Receiver, though the charge in the report 
need not be such as to support a civil or criminal procee­
dings, it-must contain a prim facie case of fraud. It should 
not be,flimsy or sketchy as to be considered unfair or 
oppressive.
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inIn ffiejani v. Official Receiver, it was held that 
where the official Receiver's report is flimsy, sketchy 
or unfair, the Court will not exercise its jurisdiction 
or discretion in making an order for Fublic examination 
of the person concerned. However, in the case, of 
Joseph' August! v. Official Liquidator, Palais Central Bank 
it was - held that’an application for public examination 
cannot be resisted on the ground that it indirectly contain 
accusation of an offence against the respondent and, therefore, 
offends Articles 20(3) of the Constitution.

In Karnataka Film Ltd. v. Official Liquidator, Chitrakala 
12Moviton Ltd, (AIR) it was held that public examination

of a director resident abroad eannot be ordered. And in the
13

case of Official Liquidator v. Krishna Klamath, it was held 
that -under th. section th^Court has Jurisdiction to excite 
only the individual person or persons incriminated and not 
en mass all the persons mentioned in the .section.

In re. Jewett, it- was held, that questions cannot be
refused to be;answered on the ground that the answer
incriminate the person examined, if they are necessary
for the case*. , And in Hiralal Kalyanmalji Sheth v. Gendalal 

15Mills Ltd. it was held that vexatious, harassing or 
annoying questions not relevant for the winding up will 
not be allowed.
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APPLICATION OF LIQUIDATOR-TO COURT FOR PUBLIC 
EXAMINATION OF PROMOTERS, DIRECTORS ETC. (Section 539)*;

This section provides that in cases, where the Liquidator 
is of the opinion that some fraud has been committed by 
any person in fcthe promotion or formation of the company 
or by ahyri officer of the company in relation to the 
company since, its formation, he may report to ,1ghe Court 
accordingly. The Court may, after considering the report, 
direct the person or the officer concern to present himself 
before the -Court on the appointed day for public examination.

It may be stated here that, there is no similar provision 
in the English ^ct. This section was introduced in Parli­
ament during the passage of the Bill. It was neither in the 
original bill nor suggested by the Select 6ommittee.

The noticeable discrepency in the section is that the 
title of the section read as 'an application of- liquidator* 
where the body of the section referes only to the report 
td be made to the Court by the Liquidator. This requires 
to be corrected..

As regards tjge public examination, a question arise 
as to what consideration should guide the Court.

In the case of Central Tipperah Tea Co. in Re.1^ it 

was held that *where a prima facie case of fraud has been 
made out by the liquidator in his report, the Court should
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make an order for-public examination.- It is not necessary 
at this stage to adjudicate on the question : is the 
director of the company guilfiy of the fraud alleged...- 
The only question that the Court can go into at this stage 
is if the Court has jurisdiction to make an order' for 
a public’ examination of the directors and in determining 
this question of jurisdiction, tie Court is to be satisfied, 
that the report of 'the Liquidator contained a finding of 
fraud, and that such a finding of fraud is against the 
director against whom an ofder of the public examination 
is sought, and finally that the directors sought to be 
examined are shown to have taken part in the business of 
the company or in other transaction from which a finding 
of fraud has been made. If these conditions are satisfied, 
the Court has jurisdiction to make an order for public 
examination of the directors.

So far as question of jurisdiction is."concerned, it 
may be stated that Official Liquidator's report containing 
prima facie case of fraud is sufficient to give jurisdiction 
to the Court under section 519.

PUBLICATION OF RESOLUTION TO WILD UP VOLUNTARY (Section 
485 ) .:

As per section 484 a company may be wound up voluntarly 
by passing ordinary or special resolution as the case may be.
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The applicability of section 484 is subject to a very 
important condition laid down under section 485 i.e. 
disclosure or resolution of winding up to the public 
by publication in the Official Gazette and News Papers.
It provides that within fourteen days of the passing of .the 
resolution, the company shall give notice of the resolution 
by advertisement in -the Official Gazette and alst) in some 
news paper circulating in the district where the registered 
office of the company is situate. The object of this 
section is to bring to the notice of all concern about 
the winding up of the company, particularly creditors and 
other persons defining with the company.

It may be submitted that expression 'advertisement in 
the Official Gazette' is not proper. I't should 'by Noti­
fication in the Official Gazette' and also by advertisement 
in the newspapers'. '

3-A. ■ DECLARATION OF SOLVENCY {

A winding up ©f a company may be compulsory or 
voluntary. The voluntary winding up may be (a) Member's 
voluntary winding up, or (b) creditor's voluntary winding up.

In this connection section 488 which is analogous to 
section 283 of the English Act, provides that in the case 
of member's voluntary v.’inding up two directors or the 
majority of the directors, are required tc make at the
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meeting of the Board of Directors and file with the 
Registrar a statutory'declaration of the solvency of 
the company verified by an affidevit to the effect that 
they have made full enquiry into the affairs of the company, 
and that having done so, they have formed an opinion that the 
company has no debts or that it will be able to pay its 
debts in. full within such period as may be specified in 
the declaration but not exceeding three years from the 
commencement of the winding up.

This declaration, in order to be valid (a) must be 
made within five weeks of the meeting at which the reso­
lution to wind up the company voluntary was passed:

(b& must embodies a statement'of assets and liabilities 
as at the latest practicable debt before the making of 
declaration : (c) it is accompanied by a copy of the
auditor's report on the,profit and loss accounts of the' 
company for a period commencing from the date upto which 
the last such account was prepared and ending with the 
latest practicable date immediately before the making of 
declaration and the balance sheet of the company made 
ou,t as on the last mentioned date.

It may be submitted that this section was incorporated 
on the recommendation of the Company Law Committee, which
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observed "the present section does not state what is
to happend if the debts of the company are not infact,
paid within a period of three years as required under the
declaration or if the assets realised, are found to be
insufficient for the payments of debts... Drawing the
attention towards the deficiency of section 207 of the
previous Act and Committee observed that under section 207
of the present Act, there is no obligation on the directors
of the company to proceed with the winding up within a
reasonable period of time, after the declaration of

17solvency has been made.

3-B. EFFECT GP NOT MAKING DECL.-1RATIQN ;
18In Shri Baja Mohan Manucha v. Lakshminath Saigal it 

was held that if the declaration of solvency is not made 
In accordance with law, the resolution of winding up and 
all subsequent proceedings will be null and void. In another 
case it was held*.*, that failure to satisfy the conditins 
in clause (a) and (b) of sub-section (2) makes the declaration 
'of no effect' i.e. a nullity, a mere error or omission 
while it may expose the declarant to the penal consequence 
will not prdvent the statement from being a statement for

19the purpose of satisfying the requirement of the section.

In addition to provide more security to the Sacher 
Committee has recommended that the particular required to be
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stated therein should also contain a statement regarding
the address where the books and other records of the
company are kept and also -the name/names, address and
designation of person/persons who is/are charged with the
responsibility of producing books records, etc. and also

20statement of affairs of required by liquidator.

DUTY OF DISCLOSURE'OF LIQUIDATOR :

Section 495 which is analogous to section 288 of English 
Act is complementary to section 488 and it imposes a 
statutory duty on the Liquidator in case of voluntary 
winding up to calt a meeting of the creditors ©here he 
is of the 0[inion that the company will not be able to pay 
in full within the period stated in the declaration of 
solvency or that period has expired without debts having 
been paid in full. Under this section liquidator is bound 
to disclose the facts, of inability of the company in 
question to pay its debts- full, ^urther in addition to 
this disclosure, liquidator is also required to lay 
a statement of assets and liabilities of the company.

In respect of nature of disclosure, it was held that 
this summoning of meeting of creditors is analogous to

21•the filling up of a declaration of inability to pay debts.

It' may be stated- that this section provides an opportunity 
to- the creditors to decide whether or not they should
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exercise their right of petitioning <66r a compulsory 
winding up by the Court.

Section 496 imposes another duty on the liquidator 
to call general meeting of the company and at the meeting 
liquidator is .required to lay before the meeting an account 
of his acts and dealings and of the conduct of winding up 
during the preceding year. '^his section ,is analogous to 
section 289 of the English Companies ■<'1ct, and section 
208-D of the previous Act. The object of this section is 
to provide an opportunity to the members to know the latest 
state of affairs in winding up. This becomes possible 
because the duty of the liquidator is not only to submit 
an account at the end of each year of the winding up but 
also.particulars as to the position where the liquidation 
stood.

The above provision shows that duty of disclosure 
begins with the formation of a company, it continues during 
the life time of the corrpany, that is when the company is 
going concern and it. also continue during the proceedings 
of winding up of the company. '■‘•'he principle behind these 
provisions is that the position of the state of affairs 
of the company must be constantly brought to the notice 
of the members, creditors and person dealing with the 
company including general public, to enable them to take
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proper action in a given situation particularly when 
their interests are likely to be prejudicially affected.
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