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APPENDIX "T.

Draft of section 397s

section 397(1) "Any member o£ a company who complain that the affairs 

of the company have been or £ ,• 3 ^eing conducted a manner preju

dicial to public inter.st or I a the interest of the Company in a 

manner oppressive of any member or member (including any one or more 

of themselves) or that those in conduct of the affairs of the Company 

have .been or guilty of mismanagement of its affairs may apply to the 

Court for an order under this section, provided that such members 

have a right so to apply by virtue of section 399,

(2) If, on any application under s/S (1) the Court is of

opinion;
' _ -X

(a) that.the Company "s.affiars have been or are being 

conducted in -a manner prejudicial to public interest or to the 

interest of the Company or in a manner oppressive to any member of 

members or that the company1 > affairs have been are being mismanaged
, i

and ; 1

(b) that it is necessary, just and equitable so to act, \ 

Court may, with a view to b^ing’ng to an end the matters complained 

of and/or with a View to prevent'the recurrence of the acts of 

oppression and/of mismanagement alleged, or any of them, mate such 

orders as it think fife*

(3) In passing orders under Clause (1) above, the Court may 

restrain the commission or continuance of' any act and may, if it 

thinks it fteeessary so to do examine into the conduct of any person, 

director or officer of the company who has misapplied, retained or

become .liable osr acc&unt£<©„ any mmy or > .cpcrty o£ t'.iz

or has been guilty of any , mi feasance or breach of trust in re
jit"to the company and allow him to pay or restore the money or prop' rty



or a part thereof respectiveb with,interest at such rate as the 

Court think just, or to contr fcute such sums to tne assests of the 

company by way of compensatiot'in respect ot .the misapplication, 

retainer, misfeasance or breach of trust as the Court thinks just.

(4) An order against deliquent directors, other officers and 

.other persons shall not be maintainable inrespect of any misapplication, 

retainer, misfeasance or breach of trust committed more than five 

■years prior to the filling of1 the application under s/s(l)“.

Recommendation in respect of section 398(1;;

Section 398(1) "Any members of a company mho compalin that a materiel 

change (not being a change brought about by or in tne interest of any 

creditors including debenture ’ olders, or any class of share ho Idem 

of the company) has taken pla,- - in the management or control of the 

company, whether by any alternation in its board of Directors or 

in the ownership of'the Company's shares, or if it has no share 

capital, in its membership, or in any ocher manner whatsoever, and 

£hat by reason of Ouch change, it is likely that the affairs of the 

company will be conducted in a manner prejudicial to the interest 

or in a manner prejudicial to the interest of the company, may apply 

to the Court for an order under this section, provided such 'mar bars 

have a right to apply by virtue of Sec.399".

Re commend at ion in respect of Section 408:

in respect of section 408 the "ol lowing changes neve recommended by 

the Committee:-

{!) (i) in section 408(1), for the words —

“That it is- necessary -(jo make the appointment or apjoint
j

in order to prevent the affair-: zf: the company being conducted either..
, [

■f.the following words Shall be substituted;
*m***C>/~-



(3)

' ' "That it is necessary to make the appointment or appointments
in order to prevent or bring h en end the conduc of the affairs :>f 
the company, which have been > - are being conducted either in a 

manner...11
(ii) At the end of the first para of section 4ud(l), add:-'1 

provided that rio such order shall be passed untill after an opportunity 
is given to those in manage ment of. the Company to be heard in the 
matter. Reason will be recorded in writeng for every order passed 

under this section."

(b) in section 408(1) the existing proviso should irxm form a 
separate S/S (numbered Subfsecj, \ 2 )) and the present sub-sec.(2) 

should be part of recommended t sub-sec .(2 ) .

(c) inecompany or any party ggrieved by any order passed under 
Section 408(1) may move the r gh Court where the registered office
of the Company is situated, m appeal on the ground that the impu'ged 
order is not in the interest of the Company or in the interest of its 

shareholders, or in the public interest or occassioned a miscarriage 
of justice.

(d) The appeal will be filed within a period of thirty days from the 

date of the ordered complained of.

(§) The o-‘ddb passed by the Central Government under Section 403(1)

shall be effective and in operation from the date_ of the order untill
\

set aside by the High Court in appeal filed under Clause (c) above.

(f) The appfesl filed under c<.a*ise (c) above wi11. ordinarily be 

disposed of by the High Cbm withiri a period of six months fren the 
filling of the appeal.



( 4 )

(g) The present Sub-Sec. (7) should be renumbered as (7)(a).anc a 

new Sub-Clause(b) should be ac ( 2d as follows*
“(b) such directors so . ppointed under this section shall/

whether required to report or not under Sub-Clause(a), report to t\,e-

Central Government once atleast in every three calender month on such 
\

matters and aspects relating to company's working which they consider 
the Government ought to know or should be made aware of. In case
there is more than one such director, a joint report may be forwardedi ■ i !
in place of individual report."!

"Recommendation in rescect of Section 409*

Suggested changes are as under;-
(h) (i) in section 409 substitute the word' Company caw Board's for 
the' central Government. 1

(ii) in section 409(1) afte'r t.'-.e words "Where a complained is made 

to the Central Government (to be read as Company Lav; Board), the 

following words shall be added-" by, member of a company hcvrng the 

right to apply under sections 397 or 393 or"

(iii) After sub-sec.(l) of sec. 409, a new Sub-Sec. (2) should be 
added which will read as follow's;

"The final order Under sec.409(1) will be passed within a 

period of sax months from the date of the first intrim order, if any, 

passed under sec.409(2) or from the date of the filing of the 

complaint, whichever is later."

"The company or any pel y aggrieved by the 

under Sec.40S(l) may move the .-igh Court where t’n 

of the Company is situated- in' appeal Qn the greu

final order pass:d 

xeoistered off i :-e
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( 5 )

ordered has occassioned migcarri je of justice or i., not in the 

public interest or in the interei; of the company or of its share- 

holders. The appeal will be'filed within a period of thirty cays 

from the date of final order and the a ore al will ordinarily he disposed 

of by the High Court within a period six months from the filing of 

the appeal. The final order passed'by the Cdmpany Law Board, under 

Section 409(1) shall be effective and operative from the date of the 

order unless set aside by the High Court in the appeal."

(iv) At the e ;d of the present Sub-sec.(2) of Sec. 409 (to be 

remumhered as Sub-sec.(3)),'the following clause should be added:-

"Provided that such intrim order shall only operate in the 

first instance for a period of t• , months/ within wl rch period the 

'Company Law Board/ may continue -. e interim, order/ if the circumstances 

so justify/ only after giving an opportunity to the compnainant and 

the affected parties of being heard in the matter."

(v) Sub-See.(3) of Section 409 should be renumbered as Sub-sec. (.4).


