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N K . APEENDIX T

Draft of Sectlon 397:

section 397(1) “any mewber of a company who complain that the affalirs

v s

of the company have been or z.;2 ™eing conducted » a manner preju-
H
H

dicial to public inter .st or (> the interest of the Corpany @f in a

manner oppressive of any nenbér or memper {(including ahy che or role
of themselves) or that those in conduct of the affairs of the Compeny
have been or guilty of mismanagemesnt of its affairs rway apply to thz
Court for an order under this section, provided that guch mewhors
have a right so to apply by virtue of section 359,
iz) I£, on any‘applicaﬁion undexr s/5 (1) the Court is of

opinions : ‘

. (a) +that.the Cdmpany‘s,affiarg have been or ar:s being
conducteé in -a manner prejudicial to public interest or to the

interzst of the Company or in a manner oppressive to ahy mamder ot

menbers or that the company'

’

afrfairs have been are bhelng misman:iyed

and

R

(b) that it is hecessary, just and eqguitable so to act, i -e

Court may, with a YléW® to brin~in~ 4o an end the ratters complained

of and/or with a view to prevent the recurrence of the acts of

-

oppression and/o¥ mismanagement alleged, or any of them, wake such

orders as it think £if, .

(3) In passing orders under Clause (1) above, the Court way
restrailn the commission or continuance of any act and may, if it
thinks it he@essary so to o examine into the conduct of anv purson,

director or officer Sf the company #He has misapurlied, retained or

.
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become liable or accoulitabli fo. aly Mohey ©F , .op2lty of €50 vt aeii

ko
i
{
or has been guilty of ahy, K m Feasance or breach of trust inrcl-t.on
t

| t
~-~to the company and allow him to pay or restore the mohey or proy Ity

1
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? .
or a part thereof respectivel: wiﬁh,intérest at such reste as the
Court think just, or to contr hute such sums to tne assests of the
company Ey'way of compensatiorlin respect of  the misapplicstion,

i

retainer, misfeasahce or breach of trust as the Court thinks just.

(4) an order against deliguent directcrs, other officers and
other persons shall not be maintainable inrespect of any risapplication,
retainer, misfeasahce or breach of trust committed rore than five

years prior to the £illing of the application under 3/5(1)%.

Recommendation in respect of Section 3u¥3(1lJs

3

Sec?ion 398(1) “any nembers of é cémpany who COﬁpalin that a matericl
change (not being a chénge brought about by or in the interest of anv
creditors including debénture ‘olders,'or ahy class of shorzsholders
of the company) has taken pla: - ih the mahagemeni or control of tro

company, whether by any alterrnation in its board of Dircctors or

.,

in the ownership of ‘thé Company ‘s shares, or if it has no share
capital, in its tembership, or in any ccher manner whatscoever, and

fthat by reason of such change, it is likely that the affairs of the

~

compahy will be conduct@&d irn a manher prejudicial to the interest
or in a manner pre judicial to the interest of the company, may apply

tothe Court for an order under this Section, provided such marbers
have a right to apply by virtue of Sec.39Y".

¢

Recommendation in resgpect of Section 4Uds

In respect of Section 403 the “ollowing changes heve recommznded Ly

the Cormitieecs: -

(1) (i) In section 408(1), fc: the wordg=-

ety

Mthet it Is necessary fo make the appolintment or appolbtm:ng.

in order to prevent the affdict -f +he company being conducted eithur.,

;f}ﬁhe following words shall he subgtituied
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) (3)

* " "Phat it i5 Decessary to make the appointment or appolintm:nis
in order to prevent or bring -{ v end the conduc= of the alfairs of

the compahy, which have been . - are being conducted either in a

wainNelaees" -

(ii) at the end of the first pafa of section 4ud(l), add:-*
provided that no such order shall be passed untill sfter ab ooportuniy
is given to those in ﬁanagenent of. the Company to be heard in the
matter. Reason will be recorded in writ.ng for every order passed

under this section.”
I
{b) 1In sec:ion 408(1) the existing proviso should fum form a
R T "
separate $/S (numbered SubrSec,y2)) ahd the present sub-sec.(2)
should be part of recummended ! sSub-sec.(2). .
?

(c) Inecompdny or any party ggfieved by any order passed under
Section 403(1) may move the I' jh Court where the registered offic:

of the Company is situated, 1n appeal on the goound that the im

o)

SuTre

v
. -

order is not in the interest of the Company or in the interest of i

ot

S

2

shareholders, or iR the public interest or occassioned a miscarcrizge

of justice.
(da) The appeal will be filed within a period of thirty days from the

date of the ordered complained of.

(8) The o-de¥ passed by the Central Governmeht under Sechion 4U3{1)
shall be effective and in operation frem the date or the order untill
set aside bythe High Court in appeal filed under Clause(c) above.

(£) The appeal filed under . .a.se (c) above wi'' ordinarily he

disposed of by the HigH Gowr withifl a period of sii ronths fren the

> £illing of the appeal.

.
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(g) The present sub-sec.(7) should be renumbered as (7J)(al and a
new sub~Clause(b) should be acésd ag follows:s

"(b) such directors so .ppointed under this section shall,

whether reguired te report or not under sSub-Clause{al, regort to ti.c¢

Central Government ohce atlecast in every three calender ronth on such
kY

matters ahd aspects relating to company's working which they consider

the Government cught to Kkhow or should be madec aware of. In case
< ' ! i )

i

there is more than one such direéctor, a joint report mey be Fforuardcd

. , o
in place of individual report."%

‘Redommendation in resrect of Section 4093 ,

Suggested chahges are as unders -
(h)(i) in sectlon 4v9 substitute the word' Company Law 3oard's for

the Central Government.'
(ii) in section 409(1) after 1'2 words "vwhers a complained is rade
to the Central Government (to be read as Compaly Law Bozrd), the

following words shall be added-" by member of a compeny hevinc the

right to apply under sections 397 or 398 oxr®

(iii) after sub-sec.(l) of sec.40Y, a new Sub~8ec.(2) should be

added which will read as fmnllovss

“The final orfer under Sec.405(l)} will be passed within a

H

period of six months from the dete of the first intrim order, i gny,

> "The company or aly pe: y aggrieved by the Jinal order pessz:d

under sec.409%(1) may move the . igh Court where thes registercd offi e

«
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ordered has occassioned miscarri';e of'justice or i.. hot 1in the
public interest or in the intereg: of fhe company or of its share-

k]
holders. The appeal will be filed within a period of thirty cays
frém the date of f£inal oréer and the aove al will ordinarily he disposed
of by the High Court within a periéd six months from the £iling of
the aépeal. Tﬁe final order passed by the Campany Law Beoard, under
Section 409(1) shall be effective and operative from the date of the

order unless set aside by the High Court in the appeal.h

(iv) At thHe e1d of the pfesent Sub-sec.{2) of Sec.40% (to ve

remumbered as Sub-Sec.(3)) the following clause should be added: -

“pProvided that such intrim order shall only coretvate in the
first instance for a period of t , muonths, within wl i1ch period the
‘éoﬁpény Law Board, may continué'”,e\interim order, if the circumstancss
so justify,'only afﬁer‘giving an opportunity to the compnainant and

the affected parties of being hLeard in the matter,™

(v) sub-Sec.{3) of sectionh 4J5 should be renumbersd as Sub-Sec.(4).



