INTRODUCT TN

The en?irg scheme of the Companies Act,; 1956 is to
ensure appropriate condqct of the,aff airs of the cumpany in
the FUBLIC INTEPEST and ‘the preservation of the image of 4~

company in the eyes of the public, and in the interest of +iho

PR ILEN

_mcmbers of the company as also the cr@dltoés,kgnﬂ other
‘porsons d@allng with the company, to ensure that the affairs
of the companv are conducted in a proper manner, and that it
. transactlons are above su«p101ou>. Various provisions of i'n
‘companaeo Ac% 1956 have been de?i%“d to provide scape for .
close watvh on the affalro of the company. It is ip ligk

of these objestives that one has: to urderstand the 1]
implications and importance of the vatiouﬁ provisions of 1i-
Act partlculaflv those whlcﬁ have been deviz~d for ths proleae-

tion of nubllc 1nterest

A cémpany can not function by itself, [ajority deal-
“ings of the companies are with thelpublic in one form of
another, it may be either with shar@holdera, creditors or
gereral public., It is therefore, qulte nnce 3 sar5 that the
.pefsons dealing With the comﬁany has full knowledge of all
material facts, which is likely to infiuonc@ his opinion,

It is fuhdamenﬁél tﬁat a market economy functions propsrly o
~only in an étmosphere of extehsive-knowledge concerning fiimpr-
cial ardﬂoihér‘asnects of corporate behaviour. Contrary to

- the assertions of many corporate spok nsm@n, corporate

secrecy not corporate disclosure = is the great enemy of a

market economy in a free society. It was a point tecognized
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as eorl? as Theodore Roosevelt's first message to Songress
o%h,¥9Ql,.When he eloquentlr'articulated the rationasl for
requiring exteogive\disclosure of the financial arnd other
affairs'of largé oorporations. . "Great Corporat4ons axist
only because thoy are croated and safeguarded b{ our 1nst1~
itutlons' ard-it is our rlght and duty to sec that they work
in harmony with thesé "stitutlon% " This duty to disclose
joo riol rest merely on the needs of the'investorﬁ or  the
proper fuoctioninq of a competitive mar%et_but on the noeds
lfor knovledge in a democratic socmety by public at large; by
}tcon umers, by public regulatory agen01es, by the press, ard
-by socmal scientists ard others involved in the eszential
 task of probing and interpreting the changing nature of
icorpbrate\organization aod behaviour. Social ecrrn+1or> Ho-
“day have high powered tools of amalysis but little meaning-
full data to, analyze. Too often our theories remains unioat I,
{Théﬂoituation is akin to giving the scientists anjeloctrcn
imiéomo;ooope, but refusing him specimens to examine. This
lﬁis‘ao intolersble situation. In a free sccinty, no insti-
iéﬁtiod'vital to'the public interest can malntain a claim to

legltlmaoy 1f the  affairs are shrouded in secrecy

i

The purpose of thls thesis is to, to study and analyse
;the prov1szons of the companles Aot 1956 affordim proi otzon
to 1nvestors, credltors and o+her porcons dealing with the

&company through dlSClOSUIGSa

_lfh o Corporate Secrecy V. Corporate disclosure, By dillard
T . Mueller (Corporate Powers in Amecrica P lll)
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. Oneof the safeguards is the publicity or disslasnra-.

b

oy '~‘x s 3 N - . . .
On the hasis thet YPorvarmed i5 forcammed”, The fapdaya -t o

. principle underlying the Companies Act has been that of
disclosure, Disclosure is regarded as 3 principal =afeqiard

on which the Companies Acts both in India and Emiland has

PLAS

‘added to the extent of the pnblicity required a2lihsuqgl 1% ae

varied it ;ccording to the tvypes of company nowerred,

The h}storiﬁai,roots of present day Indian thinkinﬁ
about'tﬁé pbfporéte sector of economy lie in the socio-
* economic idevlogy of the Congress party evolved darim tho
'étrﬁgdle fgr independence. The basis of this id@élogy wan
:thé essentiallyvégalitarian corcepl of ecnnémic’ord~r, i
"held by the;ﬁominant‘léaders of the liberation movemenit ,
which was latter to be formalised as the 'Socialist pattern
of society I The famﬁus rescgluticn ;dopted at the. Anrusl
Session of the Indian MNational Congress at Avadi in Jaruary,
1955;,declaréd~that planning should fakg place with 'a Qiew
r;'to thevestablishmént of a socialistic pattern of society,
ff@here the prinéipla means of produétién.are under social
'ownership and contral.2 This resolution followed a ccorins
“of pélicy declarations by the All ih&ié Congres: Commiiten,
the NationaldDevelopment Cou%cil and Goverrment in Parliaméwﬁ
during the secornd half of’i954. The AvadiyresqlqtiOﬂ dadd
‘down thatA’PTiVaté sector and voluntary enterprises wi;l

continue to have impdrtanCe,,and in the course of his recort

)
’

2., ' Indian National Corgress Resolution 12%5-56 P,1 -
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as

as the outgoirg Piesident of the Indian National Congress,
Cring dinists o Nehru stated fhat‘... the main purpose of
a seclalistic pattern of society is to remove the fetters to
sroduction ard distribution.... It becomes, therefore,
necessary to have a private sector and to give it full play
within’its field, The beliefs of the corgress were subse-
b1y bdbntd up by considerable practical evidence that in
the ¢ ngum,tnrnés then prevailing, the résources of organised
trade and industry couldfbest serve the fuller -and more
balanced development of the nationsl eponomf by large scale
State indtiative .ard the active participation of the State

in economic enterprises.

The every Company Law reformers grew up with those

ideas, They were not, however, concerned with making any
bhasic charyges in the classical concept of the Joint Stock Company
P A el iu*djtion of Company Law which the} inherited from the
pdl*uwadxun Jorld, 1fhe priﬁary anxity at that time was how
1o deal wlth the growing m3lpraCtheS of company management,
‘ witieh had chomL serious durlng the inter war period, (Many
quULﬁlLS aﬂd Pommlttees ‘which reported between 1947 and 1952
deplored the weakening of businesg morality $ince the erd of
the Jdar. For example, the report of the Fiscal Gorboration
{Second report), ihé,Income Tax Investigation Com-mitee etc.
Tha sought to do this by providing struéture and procedurél
checks ard balgnces in the organisation and working of joint

steck companies withoubt impairirg the classical fram work of
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&rqlo~5ax0ﬁ Company Law., Most of the reformers were keen
athoerants of the traditional liberal faith in Disclosure
as an effective restraint on reprehensible and anti-social
cotesuct, but apart from aiming at increased publicity for
major coupany decisions they also provided measures to ensure
qreater povers for the general body of sharehclders ard closer
SapeTvision by thé shareholders over decision making by the

wanagen ent .

T{m Company Law has a lormg history. The present Act
1: “he successor to tha Indian Companie's Act, 1913, ard is a
conselidation of many & successive Amerdments Act, There were
ccrionl Acts passed from 1850 onwards, The first Act passed
A L5 Was knqmn as the Joirmt Stock Companies Act. This was
F:llaved by two Acts of 1857 and 1860, but the Act of 1866 which
followed soon after repesfing all the previous enactments énd
1 1s Act was repealed by the Act of 1832, The Act of 1882
remained in force upto 19k3. The India Companies Act, 1913
was passed with the object of consolidating and amending the

law relating to trading companies and other associations and

&

W méiﬁiy‘bag@d upon the Erglish Companieg Act of 1908 with
.cortain additional‘provisioﬁs to meet the peculiar business
conditions preVailing in India. This Act of 1913 as found to .
he highly'unSatisfactory in several respect in the course of

its weriiing., EBventually drastic amendments were made in the

Act, by the Indian Companieé‘Act; 1935,

¢
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rh@eiir;t glimmering of the 'new thinking'! on Joint
ke Sdapunlss wod company Low were discernlble in the repart
v ui Sombeny leed C0oadtioe whizh Lhu Govegranont of Indlia -
Voo up under thc gnairmanship of Mr. C.H. Bhabha = a dlstlnguish‘

RTINS ) Tue Tollowing passage 1llustrate the

;
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fixli fessase rofers to tue evidence of some wigll known

- toodpeny Lo ymftakes of the character of both public
Lid and privabe law of substantive law and adjective
Tty AL rooulubes the commerce and inductry of the
couatry aod therefore vitally af e ts the public
'interest. It imports rights and imposes responsibili-
t;as‘ou Privats i lviaualg and ‘taclr associations and
coalrol tiic ceonomic systems, IU coatents uill, however,
Giffer witu the churacter of society, past and present

or one O Le shaped in the future.3

Je are of opinion thatflabouf-ig a partner in any

P
@)
~
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Duclutis ox Lulustry in whizh it 1s employed. Though
it Guws ndt edntribute cupital, it perform its functionak
by ecoutributing labour which is as essentlal an ingre-

lents as capital in the production of goods and serviced

Prd
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Tie Commitleels recomnmendations, though far reaching. ,
and in many ways much in ad}raﬁbe £ the classical attitude,
scarcely deviated from the basic work of traditional tl_lz}“ﬁking.
on companies and company lave. The distinguishing f‘e—atu.r‘en of
this ' oow think.im;' Wwere the statutory réc‘qgnitién giv‘ezi‘inA
Liie Led Compa ni“s et to thc coacept of public iaterest 1n
company ﬂctﬂd"'eﬂ(}{lt and the concern felt for the twin goals
of w reduction of incquility in incomes and the conceatration
SUgecououlde poder, in so0 far as they were affected by éomp§h§

renagedent and proactice
Dr. C. D. Deshmukh, the then Finance Minister, while
piloting the Bill, summarised the objectives of the 1956 Act
we FTollous 30 -
(1) . To fix minimun standards Of business integrity and . -
‘conduct’ in the promotion .amd munagement o the
codpuaiies slluirs.

(1) To require full and fair disclosure of all reasonable

3

informatlon relating to the arfairs of the company.;

(ii'i') To ensure .cffective partisipation aad control’ by
shareholders 4 nd protection of their leaitimate
Cinte_cesto,
(iv) To é;ﬁ‘or;:e proper ﬁgrférxname of duties by persons

respoasible for the managenent of companies,.

(v)  To expmer te GQygrngent to intervene amd investigate

into the affairs of the company where the business of

t‘i\. Q:,“:ilj;if}\zf iﬁ.. L:.j .’i‘: S _,'ji:(i [ A% :i] el f:i._:.z’u';z;;‘; .}"‘{'uuiliﬁii?;l
to the ianterests of the shorenoldefs, the company or the
Tk o panila,
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The Coupunics act, 1956 which 1s pattern on the lines
O Ll Lagiish.compxuics AUy 1243 is acomprehensive plece .

o Lo ziclation covering the eatire field of company, orgdnisa—

. { P
tion ol maaszenont, All the provisions of the dct are intended

{a) Jto protect the interest of investors (e.ge the rﬁles

conzernins the prospectus and the accounts, holding of
\

eabnbory wal obher gencrul veetings, prevention of m
malpractices‘of directors and managers, prevention of
optression and~misménagemcnt and investigation) and to
gigulp the Goverament with acccessery pover To lntervene
in the affuire of a compaay in the interest of the.
s.lescholdars ond the publics

(bJ to protect ths interest of creditars in view of the

' limiced 1iibility of the members of a company (eege

rules preventing reductlon of capital without proper .
sofvgaards appolntient of liqaidators shere the company
is insolvent,‘ |

6‘&mt‘@hé

lﬁ Jag opuerved by the dlﬁlLta High Court
«ct has bcea emocted to prevent, amonbst others, the snow-
Lalling of flaacc oz alsa the formaticn of bubbles amd
uwu“Luuunt efivcet troveof upon tﬁe'egonbmy,of the Welfare
State. ‘bab provisions of the act are indeed lide sentinels
vn duty at the thrashéld of greaﬁer Offeﬁces under the sets
@l zcantiaded défaults and non=-disclosures d&ier‘the act are,

i/ caseny bab atterpt to drud @ red herring aceroOss teil

o . . 5 o
L perevenfliog dofection of adre zevious oflfsureg,.t
b e e e ot s e

S e e A s A SO ot s VERy Gtmnl A AP B A Ao < bine il A i) - St
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since the coming into force of the present act rapid
Wha wdoCLooedlve Cuaigos were brodgnt uwoﬁz iu a¢tional'éc0p0mic
policy. .doption of full scale planning under authority,
igorus pursuitb of mixed economy with increasing role being‘
acsigned to public sector, surfacing of the abuse of managiné
Gy Bysihon cougied with evidenze of pre~cmption of irdustrial
L;mcawLﬂg by cestaln industrial houses lnihad not only led to
thuiappOiﬂthﬂt of several committees,c‘but also to a series of
W ndiec by witien folloded in bhe J¢Lb of the recomumendatlions
uf these comsitices und commissions. Out of the 14 amendments
il have -0 for been made to the present act, atleast four
are laportant mujor auendments, the £irst in 1950, the Secoul
in 1985, the third iﬁ 1969 and fourth aand the last ma jor wierd-
ments in 1974, .11 these amendments huve been made to protect
Clavee. ),m; to eusurc efficieat'and hoaest wanagement of the
MJfMi:a‘of companis g, talpfevuﬂi concentration of economic
padel audl Wwealth ad ﬁa relp in achleving the objectives of a

soecillictie patlern of soclety.

Le T GUNP L NI S (mﬂ-’u»mw) Cl, 1930

ZVon velfors the provisioas of the tew act had been in
vig. tion for over an year, cri ticismevwere viced in many

yuarteors abont 1. inordinate length, the complexity of its

De Suuzd e Lo Il Che Shastri Joaxnitbee, the Vivian Dose
Iogaiery tan“*~sxon, the Iaduo hr*@1 Licensing Policy
Iagairy Coalitlee, mobolanaobis Jorlliee, the ¥anagliay
iy iuuu;rv JJumlLvLu, the Somaiites on lirge
ouaetr sl Mousesy and wonupolies Inguiry Coumicsion.
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Sl ivey wil Vmgl’ﬂbubifﬁi obscurities of many of its material

P NVIL Lo, bt plethore of rebturns amd forms reguired to be

e

faraisied by wa.ogenoat vithoub way coMte nsurate utility and

aatty olher features wnlch made the ecasctaent cumbersome oOr

v,

Gufoetire eend difficult of gpplication. .accordingly Shastri
Toanitliee wus appoiaeed in May, 1957, and on the basis of its
recoatiendations the Companies (Amenﬁmeut) Act,'1960 comprising
an eny a5 213 scetions was passed. This act not only consider-
ubly o :ded the then existing provisions of the principal Zect
but wluo introdused | }arcin several new provisiong concerning

Ca nuober of aspeoets Qf‘company mynagenent which were elit her
oveptuoked or nob seriously considered while enacting the

principal uct.

3 R T IR T o \ “ "1 ATA
o 1l 2 UL'}I:‘,A:E ,S (A“ :’.Li@iﬂ of ) &'\J.Lz 19\)2

The aext amerdmeant came in 1232 and wgs effected initially
through a Presidential Ordingdce promu}gated on the 3rd® November ;
12382, ufuer Chinese aggressioh, The objective of this dmendment
vas Lo empowar e Boapd of Directors to contribute as much asv‘
it thiaks fit to the National Defence Fund or any other fund-
approved by the Ceabral Goveroment for the purpose of National
Dol ace Ly ina&r%ioa of Section 233 B.' it also provided‘for |
dbseaosure in the plofit and loss account of the company of the
total amount or amounts contributed by it to the said‘fundo ‘
Here it may be mentioned that though the section.waé enacted in

the vake of Chinesec aggression, it has coatinued to khe on

tho Statube book and was subsequently replazzed by a new section

turough .ct LK of 1971, which énlafged the scope of the -
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ceetion by aubhorising persons or aﬁthorities (dther than
gl sxird of Directors of a Company) exercising the pouers
of the Berd or of the Company‘in general meetinc, to make
contri puticns tﬁ tqe NJtional Defence Fund arnd otnar funds
anproved by the og ddral Goverusent for the purpose of

wtional defencas

3 PHC Do ti s (ean Do) 40T, 1953
. This was paczed with the object of 3 ’

~
%
ot

irproviag tho efficicacy of administration of the

3

G iy e ot
() greventing aotses of povers OF managemeat,

Tnis et piovided for the suppoiantment of a Jompanles
[ﬂ oy

N

Sibu ol cand for b Coastitution of the Board {called the

Coupany Laws DBoard d) for the admlnlstratlon of Company Law.

Cgr st
LT VU SR

A R B VTE RN NS S3ATH of-th;s womendise 0ty the Tribunal was

-~

vo lojulro Iuto wal cubmlt its finding to the Ceatral Governw

teab 101 reubezt of porsons involved in cases of fraud,

mdofonaunze and obhner sush melpructices and irreguls rit;es
Ao
in

Lot “uzbwu¢3w1 of - g company 80 that the Central Government

cluid tall ustion for resoving sueca porsons from the position
uf managemial utxo lty. ‘These provisions, hoﬁever cubse;
quzarly repealed Dy tﬂe‘Companies (Tribunal .sbolition) Act 1387
wat The provisions relatinv to the Sompany Law Bosrd have

ref.ined on the Statute book and were subcequenulj strengthcned

Uy bhe Lsendocats et of 1374.
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%a TIL, SOAPLNIRS (LmDAEMT) ACT, 1254

This acendment was made in substitution of an ordimnce .
promulgated by the President on the S5th Marchy, 1964 adding a
Creed Ltetion Viz, Seetion 835 B, providing teaporary protectlon

T cnprdeyces of ¢ lupaad ]

Coupatdes whoee wIlalrs Wwere belng investizated

y EETO. e ,“' re 3 CITORIV R AT ) g
5 P 2ode LT ColMEAl) 22T, 1335
Ay ey i et S e o

.3 & vesuli of the observuation of the Vivian Bose

s

SOt Lon ;:H.Lv.u 4 for an in

wjulr into the adninistration

"'ﬁ

LI the Dulmia Jain gonpuanices wnd subsequent recommendations
g by thc Dﬂgxwtﬁﬁh ghastri Comuitice, certaln for reaciing

changes Wwore mede by the Companies (Gmeddwment) ict, 1955,

4

LI chang were mede iater alia to 2 = *

, to strengthen the provisions relating to investigation
|

2

into> the affairs of the companies;

{2)  to simplify some of the procedural requireuments which
were burdensome to the compaales without being of
‘corresponding advantage to the Government.

It also iatroduced the following changes 2

(1) The asdvisory Commission was repluaced by an ndvisory

Committie (3ece 410).

[

(ii) o nevw business could be started by a company without

the approval of the shareholders by speclal resolutlon

-

.

(Bec. 142 (2 } )
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(1i1) nhestrictions on the currecucy of blank transfers were

Lepoased (3cee L02(I.) s

(iv) The objects clause was to be devided into two pgrts
() mein objects and objects incidental or-ancilliary

to main objeete; (b) other objects.’(Sec.lB).

3

{v) Coupunics engaged . in miniag, mdnufmcturln processing
D JUPLlOQ.wOf tQ have accounts relating to utili-

cution of meterlals, labour ead otner items of costs

L

as may be prescribed. Sec. 209(4). \
Lri) . cost audit of ecompanies engaged in mining or manu-

focluriug ca the dirvcctions of the Centrel Goveriment

(sec. 233(B) ).

i
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In & less-than ycar, another amerdient was effected
AT VR AUICIAETIN w2 0r¥iirce issued ca tae 21st sSepteumpver, 196838 to
meelt the situation created by tﬁe supreme Court judcement in
. Barlum Chowical Ltd Ve The Compaay de board7 in re gard- -to
Liw conmpetense o the Ch“lRMdﬂ of the Combany Las Board Or
@iy o; ite mepmbers 1ndiv1dually to exerclise and dibchgrge
the peuérs_anﬁ functions delegated to the Boerd by the
ccatrallGovernmcnt. The‘Ameﬁdmept Act‘(34 of 19558) was also
,enucted*by Parliumcnt in the same year to removed certain
luguana in Section 370 of the ﬁct/relating to louns by one
conpuny to one of nore other‘companies under the same

walmtoment Oop obharvices

Te ' e ol oIo, 19357 S.C . 295



A 1]

14 =

~

~

T S T VR R £

i

g PRIBUN.L €isQLITION) ‘.,P, 1907

.

it sbolished the Sompenies Tribunal coastituted uniuy

-~

Ta

“cevlon 10-.. 10 povers and functions were transferred: to

Cooteal Greranzac or the Court as the case may be, according
to tiwe 0ld scheme of jurisdiction. ,
a, M oy LT S (h M) AT, 1959

Pnic waexdn nb made wo important changes. Oaz vas to
pooalbit ¢ zupanies from ;'”W tributiong aay momey to any political
percty or for any *cl_f_umal purpo_;c to any i[ld"VlduLl or body
LY stc. 233 . The secon’d\ chaage was the hbolitxoﬂ of the

institution of munaging agents and cecretaries and treasurers

-
P
N
3
fas
oy
g,

s o Srd

SN SR

\

Ta 1355, thnds section has beca reilnstuated. The bun on

cortoobabion for politileal purposes has been removed.
Je oL C():-il',,.ﬁ.’»':‘, (ol MD»P W) G, 19745

Trie amenlacdl was pa.el in august, 1274, Its basic
oujeetive nas ween to protect public interest and help the
Govcr(ma’ent in achleving the objectives of a socialistic
s ttern of sa’eiety.. There are in all 43 elazuses in the
amGrdment actb, LI74, OF ‘these 25 clauses amend the eﬁcisting
sections, 13 cl;uses introduce new gcetions, for c¢lauses 10
substitutes new 3ection for gection 30, while 2 clauses cover
aonseguential cange s;‘ in the Securities Contracts (Regulatiori),
.oty 1358 and «.RW0.P. act, 2969, Clause 41 introduces a

aog Lehncdule 2RI The various w :ruxi}ae:'xtiﬁ are of far rouch-

N~

S . oee A.pyeadix - !
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The sct o Olq to check abuses 4 ﬁ distorations that,

Nt ocrept in the GOTPOTate,sector, It also coatains remedxay

wodsures Lo prevent malpractices thut had come to light inm

{iv. 2ourece of the adminictration of the Companies tct, 1953,

+ . » . . ,
it also, Lo some extent, deals with the problems of the

sesaing comncentration of economic 'povwer in the hands of privuue

monopoly achaleved through take over bids and other- means. !

10. i O JaPaNIDS (LR .ILE) ‘MT, 1277 - LT
The noin provisions of‘this amendment sct are 1
(a) 4 0oW sub=scction (8) hag been- added to sec. 53=4 to

cinpovar bhe gntral Goverumat to exeupt any company

from repayment of deposits received from the publig; ﬁor

any speeiflicd period or goncrally under exemptional’zj

cireumstarcss. Furbher, no such exemption shall be’ " ...

given in rclation to a class of companies @xceptjaﬂﬁér;‘

consultation vith the Reserve Bank of India,' L
(b) - It also amerds section 220 of the ict under whlch it

would bo @bliﬁatory for the munagemgnt to file the

balawe shéot(and profit dni 1oss account with the “'9

Regilstrar of Gompanies whether the Annual General -

(.-A-

sting of the Company is held or not,

The need for this provision arose because of the Suprem

Court judgement in the case of Andhra Pradesh V. Andhra

Provisional Potteries Ltd. In this case it was held

by the full Dench of andhra Pradesh High Court ami .

subropaently wfiirmed by the Supreme CO&?ﬁ\th&t if*ﬁhe'

-

v B S O S AR S S - - 3 3 3 -
aanual goanrll nesting is not held, the ODlu'xth“ to:

Nt ARtk MarVL MR S a PR PN SrMa o ah s S Toreme RS R 4 (R & o] s A TK Tt TR Rm e RTRE AW e -

U, (La73) 43 Coap. cases 514.

PN
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file aceounts With the. Rebigtrar does not arise and

consequuntly no penalty is incurred under. sec.2a0(3)'

&3 seetion.233 of the act has bgen amended to raise “He
ceiling. for donation for charitable purposes from
Noe? OOO to 50 00 ulure the earlier limlt set 1n

the origlnal section is regarded as unrealistic.

(i) scation 520 of the sct has been amended s0 that the

Paatr;i Governaecut could lJey befoxe Parllunent anj draft

[

nﬁtiilCation relating to amendment ko; the provisions

o regard £to a Government uqﬁpany within tﬂlrty day"w

of two or more successive “euslono of Parliament.

- oy )

-
v

- LA |
" N . - s
- ¢

() Thls el unen wade twa lmpu funt caanges. - an was'to‘
prohibit cumnunmeg from contribyting any monay to any’
political party or for anJ political purpo to any
individuasl or body by 5 £.293-4., The se cond change ‘

. was the aoolltlon of the 1nst1tutlon of managing ag npé &

aod secretariés and treasurers with effect from 3rqA“*'

spril, 1370,

In 1933, this section has been reinsteds = The baﬂ‘dnﬂ

contribution for political purposes has been rcmoved.

i
»

FEom bhe above; It may be gaid thut the ndlan COmpu. es.
Let, 2953 and subseguent amendments therein have 1ntroducgeq_
extensive aad far rcaching changes in the administration,

regulation and working‘of the companies in India. Théibbjec~f

tives of the .ct, and its subsequent ameniments have been to
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prevent misconiuct and malpractices on the part-of the

company manageoents and tﬂé abuse of powers vested in them A-

by Ehe 526 or by the beneral body of ohdreholders, to adaust

Lo wvizhitg of Lnn mau¢vcmpau vig=a~vis the saarehalders and other
conccracd, Lo probect the Joint Stock Campanies from be-
iﬁroads of undesirable persons and to easure that~the acti-
companhics are carries on not in the'interests‘bf"
thoue directly cuicerﬂcd with them but alsc is furtherence

of tho wltimgte -als of our.econounic and qocial pollcy whlch;

Llae eounbry nas acce

SORFALETON DICTIINTIONS

The mejor clusses of compunies recogai d ln India
as in the kngzlish Companies ict are (a) Private and (b)
PYablliz Companics. It also provides for a claas of nonsprofit

=

eonpuiles (Sec.257. DBut there is no di tlnvtlon bctwecn 7x_
cueupt wnd nonrexcmpt provite companies.} on, the other hand,
Tne Indian oot recog qmseg a new type of private ccmpany,
kanoun as 'Deemed Puullc uomginy‘ SeCe43~iia- The Act also
recozalses a cluss £ Government Compaay (Sec. 617) and it
lays down special provisions dealing with the ngernmeg@,
Companies, It also recognises Holding~compahy‘and Subgiﬁf
WdLry Sompanye o S e :

Phe gonseal thsory underlying the(differentiatiOn”

In oo wet between “fl\atc dﬁd pabiip companies ) thaﬁ
the Publiic Iaterest in the organmdsation and dorklng of :

the latber justifies the exercise of a much wiﬂerean@
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“

aad tlghter supervigion wnd control than is needed in uhe
case WL privaete companiics, in whoge' operation it is assume.d,
Ehﬁ'puuliﬁ ure nut normally S0 interested or concevnede.:

This t“cory inhcrltea from the classxcal Anglo=-gaxon tradi-*
Lion o1 Jodpany Lau s Docom’e difficult to supporte. Durino

Li, fiscussion on the amendment of the Compunies het in;lgoo,

s

weveral promin@nt‘member of the Joiut Select Commiittee  of

.

Purlicmeat argued that the dlstlnctlon X tween the two cla ses

of conpanies as laid down in the act of 1955 was unrelated

te

cu wecual coakoaporary déVelOpmcch in company method and
prectice, served no useful pur pose anl should be aboiisﬁed,'  :
PThay waintzirced that, iflthere wag to be any d stinetion - ‘
- i3a different cobegories, it should be betucen relativély__
sizall und larger companieé. ~The Minister in charge (Lgtq? .
shri Lalbohadur Shahztﬁt)’favoured a classification based‘én‘
sizec but cveantually no action was taken because it was felt
that to amend the law in th&s way would involve'too draatiC,:
a dcp“rtgre from long'establishgd leg siatlon and practlce;
.t present many experts be.lieves that it may now be - time, 1n
tre publice interest, to tuke a furt':r look at tnls.qpest;ong

3

Vo CUIVES OF THE COibyNY . SRR

It nas Lecn increasingly recognised in receat yéars‘

th lrrespective of legal provx ions, the responsxblities
off a conpaay are'npt'merely to its shareholders a nd creditﬁrs,
ot cxbeot £ employeoes, ConsuBETs and suppliers, and embrd;é;

L3R - P T . S - oy s e £ e Rr S e o L e i
ilandn Lo iy soops elsd Uis interpesht oFf the tocal cotﬂum*ty
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and néﬁiénal ecdqomy? The Cémbénias Act, 1956 was thé;gést;af
iwportant single factor i developing this at{itdde.f‘ﬁwher:
factocs have beﬂn the gradual development of prof9551onallsm '
in Company's management. Indlan management has never been
forced to accept the usual social obllgatlon to customers or'_
partne ars in- productmon, hot to strlve for the high standard |
vf pmriurmanbe whlch would felp to transform the strlctly
economic process of marketing and dlstributatlon into 3001ally

" rosponsible business.

vy pes = AT]
CTHE GOLSUMERS'

Thc des erblllty of reducing the cost of goods and
sefvicés, while 1mprpv1ng their quality and prov1d1ng,'
’mirkeiinu facility normaily available to consumers tof S
in 1ndu~hr3dlly advanced countries, 1t widely recognised
and accepted by far 51ghted busznessmen. Recently'Governmént
has taken several steps for prov1d1ng protectlon to the i
consumers e.g. ‘under the M.R.T P Act, provi51ons relatlng

to unfalr trade practlce etc. have been 1ncorporated.ﬁﬂs ﬁﬂt?

SERVICE - TO THE F‘Ou’?v&UNITY

In some cases certain obllgatlons on pric1ng pollcy*v:
have been imposed but only on. the advice of a competent
‘s%atutory body like the Tariff Comm1551on and aLWays w1th
rGSOurcas to admlnlstratxve arbltratlon. Bu31ness donatlon

for educhtion, reasearch and charlty are usually granked to

~
R
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gnstitutions directly or indirectly controlled by the doners
Few business houses have so far set up non~family trusts or
thundatioqs, whége policy and management is not, direcfly,of ~
indirectly,influenced by‘their leading members, and it is
405ly in rare cases that sﬁch organisations are run by compe-
tent independent trustees; In recent vyears, few business
houses have adopted villaées for bringing improvémert in the

viling standard of.the‘peopie staying in such villagesif'

THE REPRESENTAT TON AND PROTBCTION OF INTEREST WITHIN THE
COUPANY ; DISCLOSURE

4 E&eﬁ before 1956 the attitude of\Indiah Company Law
tuaards disclosnre went far beyond the traditional limitsf,
q{'its English prototype., Indeed, several provi;ions of fhe
Irndian Company Law, particularly'those relatiné to companf ‘.
'acrounts were much in‘édiance of English Company Law. ﬁntil;f
the period of 'new thlnklng’ theg law of dlsclosures was
lntended prlmarlly to benefit shareholders and credltors
AL f:xst shareholders associations, the legal, accountancy“u
and other professlons “continued in thelr demands for greater
disclosure, on the ground Lhat it was in the 1nterest of L';
their e¢linets. The conccpt of disclosure in the interest of
employees and other emerged later as a by product of economlc

,planning in 1950's, The Companies Act '1956 greatly enlarged
the scope and lights of dlsclosure, partlcularly with regard
to company accounts and increased supervision of decision
making by the shareholdersf Many important areas of

dqﬂdgbmbﬂ? ard company pqutICL, preV¢oualy left entlrely to

th judgeoment Gf the Board of Directors, were br ought by
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‘the l906 Act, under the survelllance of the general body of
: shareholders i.2, shareholder’s meetlngs, either through
’ozdlndry orlupecza; resolutlons further cpples of all speciai
resoiution and or certain categories of orainary resolution,”
novw required to be sent to the Registrar of joint stock ‘
conpanies. These new provisions havexpaved the‘way fo;| ‘.
democratisation of.managemeﬁt. In this way most defailed
information about the working of joint stock coampnaiés are ;
now readily avallable not only to the shareholders but also
'ln the offlce of public record i.e, Reglstrar offlce. ‘-'f
‘Advantage of these provisions has also becomes available to
outsiders deaiing'Witﬁ the‘compah?-because, Regisfrar foéqe
'is a public office andténybody_cén inspect and any‘aocument
or inforaation lying in Hegistfar's Office. Business
community has,demandéd'relaxation from these prSviSions §n£ 

the grounds.

. Firstly they are. costly and. time consuming, -

“’t S '.;

Secondly the most sharehalders nakes llttle use’ of t

the res alutlons they asked fcr,

Thirdly, neither the=employees nor Governmeﬁt make

much use of the 1zfo:mat10ns cortalned 1n the publlc'

records, ard .

Lastly& the publicity may sometimes ﬁeedl;ssl§ expose

om@ani”s 1o ﬂalLELJm& aitacks by hustlle 1nd1v1dual

or qroups.



THE SHAREHOLDERS AND_COMPANY L%V.:

" The Companles ACL, 1956 greatly extended the scope
'ahd rarge of shareholder s meetlngs and created condltlon
" by whlch ac ive shareholders could play a ‘useful.and
effectlve part and also-exerciee and indirect influence
o company'management by takirg full advantage of the
disclos sure rules embodled in the Act. Eyperlence has shown
however, that the company s reformers faith 1n shareholders
demucTeacy has largly farlpd because like any other form of
democracy, it needs to be backed up by the continuous vigi- E
lance of a few traired ekprienced and devoted men toAbuird .
Cap bhe orgapisarion necessary for shareoolder’s meei';ing';s’~

4
LY

have any 1ffective impact.” This is so, because majority
shareholdors'are fourd to be passive investors, without any
Kiod of experience for taking active participation in ehare-
holder's democracy, i.e. in company's manageﬁentJ: While ‘

making c¢ertain recommendations the Sacher Committee. has made

following observation :

"Et is nOtorlous that a large number of small share—i
holders are apathetic, they have reither the tlme, money or
e ¥perierce Lo make use of their rrohts hhé are, too numerous

red Wrdely drspareed to be effective’ 1n exelalsrnq control

cver mdnagement. This observatlon exposes the def1c1ency'

of shareholders! ] democracy. ~In order to remove this

deficiency, the committee has recomrended for *CCOgﬂlthﬂ

of shareholder's association. (Paras,7é3 and-7e5)%o

10, Sacher Committee Report.



Indian Company Law do not contained any special

nrovision for representation in company board of any class
of capital lovestors,’ But now indtitutional investors i.e{'
Clirancial institutions, such as LILC., Industrial Finance:
Corporation of India ete. protect their interest by emtering
into specific contract, vhich apart from the normal coﬁtractual

safequards, permits it to be represented %on the board of the
company to which a loan has been made through director calieq
nomiree director.’ These institutional investors, have on the

whole refrained frum tsking. any active 1nterest in the manage-
mcnb anu uunLral of any company except’when gross mlsmanage~
nerrt may have Lhreatencd their investment, The nominee directors
Lakoes frry limited views of their dutles and responsxbilltles.

They are required to be activised.

The Act of 1956 hardly recognised a distinction between
cemniltee and uncomnitted investors. Urder the old Act‘Special
clgssos of investors (such as holders of founder shares or
differed éhaxes) could influence or control companies by hold-
irry disproportionate voting rights. At present, according ‘
to Sectiuns 85 and 86 of the 1956 Act, only two kinds of shares
can be issued by the company i.e. Equity and Preference share.
Oedinarily only equity shareholders having voting rlghts, 1n
pluportlon to their shareholdlngs. Preference shareholders
normally have no such right, exeept when their dividends fall .
in areas for two financial years (Sections 87 & 89) . Further

’ Section 88 prohibits issue of shares with disproportionate



rights and section 89 provides that existing disproportionatg
vaLJrn rights should be tcrminated within ore year of the

ﬂCL coming Jnto force.,

‘The Act daes not contaln any specxal prov1510ns for
minority rights except in cases of oppression ard mlsmanage- -
ment Sections 397 to 409 and Section 265 which gives to a
company the'§ptfén of adopting proportional rebresentatiqﬁ .

for the appointment of‘directqrs.

Section 233 A enables the ‘Central Government to order
a su001al audit of a company, when the comapny is not manaqe
in accordance with sourd bu31ness prlnclples or is run 1n a
manner likely to cause ‘'serious injury or damage to the 1nterest
of the trade, or when its fmnapclal‘p031t10n is such as to j‘.
(endénger its solvency. Seéfion}388 B empowers thg Cénfr;f
~ Government to bring to the hoticé of High Gourt the conduct
of management of a company and ask for 1nqu1ry 1nto the ;:“ﬁ%
' fltnese of the management to carry on the business, in théixi
‘ vaent of fraud malfeasance, p2251stant neglect or default 1
in carrying out the obllgatlons of the company or is belngfﬁi
i 1A a3 manner which is likely to cause serious injury or; 
damage to the lrﬁerest of trade or belng manage 1n a. manner |

prejudicial to public 1nterest. . ; .:‘ ;ﬂm

Sectlons 397 and 398 deal with the powers of the court
“and the Central Government to 1ntervene 1n the event of
a‘?b-,siun or members to intervene in the event of Qppreﬁsian

. or members or:- mlsmanagement Whlch is llkely to be pregudl-

;‘Clal tc 1tsx 1nterest or prequdxclal to public interest
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Section 408 empowvers the Central Government to appoint any
rumber of persons to the beard in order to prevent the affa;rs

of company béing conducteé’in a manner oppressive to any @embef‘;
‘_ or is pfejudicinl to its investors or public interesty ‘Section _
409 empowers the Central Government to present change in board

of dlrectors likely to affect company prejudlclally.

CONSUMERS PROTBSTION AND COMPANY LAN

Although under Indian Law there is no’representation'of
consumeps interest,’sevefal provisions of the Act-were intended~'
to affofd indirect protection‘to their interest within tné
limﬁts of statutnry provi;ions. The proyiéion concénn, such

matters as the appointment of sole selling agents by diréctofé””x

ete., In order to provide pBotection to consumers, promi51ons

are’im'otherxlaws fOLldlssidslng;partlculars abour products,
raw materials used, date of productibn e{c; Now more and more L
support has been given to consumer s assoc1atlon both bya the o

State Government and also by the Central Goverrment.

THE PUBLIC THNTEHEST

A dbbﬁldl featu*e of 'new thinkingy on company ménage— L
fk!ﬁ, practlcp and law has been the formal recognltlon glven
to the concept of the publlcx interest, not only in several
,pruv151ons of the Companles Act, 1956 but also the offlclal
formulation of policy relating to company. affairs’  The
pravision§ of 1956 Act which specificablly'incorporates the

cancopt of public- intérest are generally those ares of company
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lair where even convertional legal Wisqom was disturbed at

h Likely consequences of the unhindered exercise of

private rights by management or stock-holders. Under the

rnew provisions, the Indian Company Law has formally recognised
the fact that there are circumstarnces when the joimt will

of managemernt and the shareholders may have to give way to

the ruguiremsnt of pablic imterest. Thése recognition may

be found in numerous provisions of the 1956 Act, For example :

Those provisions dealing with the forms and content
of ﬁraspactus, or of the balance sheet and profit and loss
accounts and “those concerning presentation of'thése documents,
and those degling with the compulsory amalgamation or merger‘
of companies in public interest. It may be mentioned here
Lhow tlie comept of public interest has spelled in such | a
way‘as not only to provﬁde in certain circumsfaﬁces for special
procedure and action but also to give exemption from the

general rules laid down in the Act. (e.g. Sec. 89),

An institutional step was taken by the Companies
{Amendmant) Act, L963 which se% up the office of Public®
Trusts in order to afford protection to the interest of
sharzholders as well as debenture holders. The object of Sec,
153 wA was to ensure thét voting powers attached to funds
hi:ld o trust for the community or'tﬁe public were exercised
Lo promote the public intersst and not to further those of
private irdividuals who had formed tax-free trust, ostensibly
for public nmtives; | - | |

o



- PURLIC CONTROL-

The conviction that all companies déaling with fhé
publlc in some form or another and espnc;ally publlC Companles
are Jnstltutlons in Whluh the public are, both directly .

" and indirectiy interested is central to the ! new thinking®

on company affairs.. Hence the decisions o6f such companlesv
shouid not mereiy conform-to the)fechnﬂ:al requirements; of -
1xv but also taks cognlsance of publlc requlrements. It
-follows that all their major decisions should be based on
value 1mp11c1t in the ultlmate gqals of qatlonal economic

and social pollcy.' Thus in fhe Iﬁdién codtext, 'public
intcrest! means not merely that of the natlonal economy, as
dofined by state policy or legislation, but embraces all.the
other intereéts, (quite apart from those of m;nagers, shareh“
’Holdefs\ahd financiers or creditors) whicﬁ are;directiy‘d:
¢ud;rec%ly affected by the operation of companles. It has‘
rever been suggested that thls concept of publlc 1nterest .
implies that ﬁhe 'external ‘interests are as relevanmt or as: '
close to the day—to—day running of- a company as are the more
dinpect interests;' It4has merely been held that management |
shoumd 1ntegrate all these dlverse 1nterests Ain a systematlc
Cand cohcrcrh munmer, and ta ke de045¢ons founded on’an 1ntea
gral ard not a partial concept of the managerial functions
Vo this is to be done is not a matter of law but of empirical

udgement on the part of management.,
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In practice, of course, it is not always easy to
define the area of "public interest' in individual decisions?
Ordinarily, therefore, both the law and practice leave it to
thé management of companies to act in'the‘spi;it of the léN.
But when a particular decision is clearly against the putliq
interest, the adﬁinistratiop has pointed out to the company

nanagement how they‘have.failed to measure upto legal require-

<

ment.,

All these provisisns has resulted into much more
supervision of company management that is usual in‘the:admi~,
nistration of similar measures in England or U.S.A. It has
often been aksed why India has chosen to follow this detailed
regulation., The underlyijg theory of the Indian approach could
be fourd in the observations made by Late Shri Lal Bahadur
Shastri (then minister of Commerce and Industries), during the
debate in the Parliamént at the time of the enactment of the

Companies {Amendmert) Act, 19603

(a) Principles of social responsibility have won no more
" than linited acceptance and that only in a compara-.

tively small section of the Indian Buéiness Community;~

(b) [ The averag‘e company management haS been rather a SlOw-

in acquiring a sense of fiduciary responsibility.

{e) There is a lack of strorg ;nd well orgén;éed financial
irstitutions with long tradition of public service and:
reoaration to lese, for oversseing company clotation
and management and to some'extent;‘thereby‘making a

statutory reqgulation of company nractice less urgent.
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(a) The financial and economic press is weak and not

wholly independent.

(e) A vigorous and well developed public opinion, such
as would not tolerate umwarranted 'deviation from
the accepted form of company behaviour and practice, "
is alsc lacking.

(f) Gomparativzly slow progress has so far been made

. b . . R
towards the professionalisation of management.



