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UQ PREFACE

Pratibha Publications for undertaking
the two DillsI am grateful to the

to publish the two lectures

relating to the Hindu Law of marriage an s q

anasSali Vidyapith on the 9th and

did not have mL time to revise diem and thereto tLe>^

Jpear in print with very slight changes,- . ^

at

ly observations are sketchy, but they serve o P

flaws.

I delivered on

]

Faculty ot Socird WorK.
Libraiy

Stock Taken May-2016
Law relating to marriapbAttempts to reform the Hindu

and succession have so far s'" Remarriage
S

e

een from the following facts. Hindu Wnrisin"'

Ac, came into being in tbe fifties “Uo:

-our’e Special Marriage Act, the Child

Act, the Gains of Science Act were passc ̂ t. pj.gpe,.ty
of this century and the Hindu WidoAVs h

Act in 1937. The reason for tliis slow

die opposition of the conservative element a i

' difference of an alien government who, un er

‘‘ policy of non-interference has been

of

t
improve things. Reform of the H (,^^,„,ittee '
"

o ;
i

8 over due. Tim appointment of the .

was, therefore, a welcome measure,

that the personnel of the cd— 'vas n

■  [^Pr^entative. Th^bject of the Coimmttee could

een itierely to patch ’up the Hindu aw ® ^ ’ y\cws,

n
lo
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to
to reconcile th^ orthodox and the

to reconstruct it in light of the Jgtern ? Do
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IlUt

D
e wish to continue the rigidity of the
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if^
we wish to trace our ancestry to remote Rishies and continue'
the Gotra myth ? It would require persons

J'

are students of sociology and not mere

to solve these and similar questions. La"'

must help and not hinder the social progress. This it can
do by taking into consideration the needs of the changing
time. It is on

with larger

vision, persons who

students of law

the understanding of this principle that

THE HINDU WOMAN AND THE LAW QF
INHERITANCE AND MARRIAGE

CHAPTER I

/ I
p..

improve, not only the Hindu Law, but

common code that will bring all the communities of India
into one fold.

we
can

evolve aeven
IntroductitijiK

I have chosen this subject for the reason that there

two Bills pending before the Central Assembly dealing

with the Hindu Law of inheritance and marriage. Before

taking each Bill separately it is necessary to know the genesis,

of the Bills so that ^vlth the knowledge of the background

easy for you to understand the Bills and you will

position to judge them at their proper value.

are

it w'ill be

be in a

HANSA MEHTA.

5-1143.

. Any movement, political or social, is an outcome of the
discontent of men and

things,
tion.

'vomen with the existing state of

The womans movement in India is not an excep-

As education spread among women, they began to-

look ro^d and they were far from satisfied with what they

saw. They saw the misery of the woman brought about hy

evil customs and her inferior position due to laws which

had ce^ed to be just. They saw the evils of child marriages,,
tfie evils of enforced widowhood, the evils of the rigidity
01 the caste system, the evils of the ’

ait

,  , rigid marriage laws and!

womans economic dependence on man and all the de-

^adalion and misery arising out of it. Their knowledge of

the past made them realise that these evil conditions did not

always exist hut were Brought about by the general degrada-
hon of the Hindu Society. They realised

decadence of Hindu Civilization, the

also deteriorated^ for the status of

the

that with the-

position of the womatt

woman in any society is

(1

2
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«mcve the sochl «!n fr desire

and out of this desire 1'^'^'^ "’oman from her disabilities;
desire was born the woman’s movement.

to

●of the people. We have an act for the prev ention of cruelty
to animals on lie one hand and on the other we have the
Hindu law which gives the right to the husband to beat his
M'lie . Only a few years ago in an assault case on the
wife, a Djstoct Judge in Madras Presidency gave this famous
judgment that under the Hindu law a husband has
●to beat his wife I This attitude of

responsible to a great .extent to the skw pace with which
social reform has advanced. The Widow Remarriage Act
was passed nearly a century ago-in the year 1856 to be
more precise. Then came after a lapse of time the Child
Marnage Prevention Act some fifteen
!^vas the result .of the agitation carried
first

a rightj

This actyears ago.
on by women at the

session

■ “●'"477:1":, t- -
■about social chanaes f fU bring

with a host of
worked in

condition of women and

servative element of's r against the con-
and abhors even alr^ <1-th

*. i"d“arise and the social laws
<ihey hamper rather
●of the last thousands
nvent

e
of life.

'
government has been

\
●f,

_ of the All-India Women’s Conference held
^t Poona in the year 1927 under the
●of H. H. the dowager Maharanisaheb
after this

presidentship
of Baroda. Soon

prevention ofbill for the child mar-
●riage was introduced in
Harbilas Sarada. The
hostile to the bill which

the Centi-al Assembly by Rai Saheb .
definitely \government benches wereas new circumstances

thnn accordingly, otherwisethan help the social progress
,  considerably watered down before

:it found Its way on the statute book, and in tlie form it was
passed has ^oved ineffective. i_Much can be done if the
government is in sympathy ivith the efforts of those who
striving for the betterment of social conditions. The aovern-
ment of Paroda, one of the premier statei in India, is an
example .before us. It has revised the Hindi law witli regard
●to inheritance and marriage and has been
piration to those who

was

are

a source of ins-
working in the same directionare

. In course

“●my changes It IT' T Civilisation under
adapfed itself rr

moment, however, it ceased to^/ “S ™nditions ;
■decadence today is the result
●to recognise the signs of time' and

of

long as it so
the

set in and our
folly, therefore,

accordingly

It is a not
act .

.The task of the
'  : so difficult if they had

/  , But the orthodox*  \

social reform
to fight the

ers would not have been

^  party was indirTctlTIacre/w™'

interference, in rSZs lniTT f
anxious to pass any measurelorT"’r the social betterment

■over

Inspite of the
section which
power there

was

was a

opposition, however, of the orthodox
generally pampered by the government in

large section of men and women who
were working hard to bring about the social changes through
Seg^on. Bills after bills were introduced and 'some were
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of Inheritance or jojCfeiageTTw^lf“l “’ f"

Law of C e at t

here and patcSnrh "he^r^^rr "
worse confonnded. Women demanded that"! *"

Law Should be overhauled and asked
appoint a committee to take
Committee

am

the. ̂
.  . arduous task

came into

rnmen

ibasis of the Karachi declaration tliat (a) In a planned

society, woman’s place shall he equal to that of man. Equal

status, equal opportunities, and equal responsibilities shall

he die guiding principles to regulate the status of woman

Whatever the basis of society in the Plan ; (6) Woman shall
not be excluded from

.ground of her sex
any sphere of ivork merely on the

end-

.existence in 10/ii

consisted of three members. Women had

Iheir exclusion but failed to impress upon
ernment the necessity of including
to revise the Hindu law which

of which women formed

gove

an

t to-

The RaiL

The Coramitt

protested against!

indifferent gov-
a woman on a committee

I, society

ee

committee was appointed in the first inf

tain bills that were introduced in the ̂  cer-

lat

This.

er at the repeated demand of the w But

terms of reference of the committe^^^ ̂ organisations the-
Committee drafted two bills one ^videned. The-

and the other concm:i:;TZ;':f

li!” *”:;s

(c) Marriage shall not he a condition precedent to the

enjoyment of full and equal civic status and social and '■
. economic rights by woman ;

/

(d) The State shall consider the Individual
an accordingly.

as the basic
-Bocial miit and pi

It is on tlie basis of equality, that
'be equal in the eyes of law, that
;the laws he made. The first

wom
men and women must
en now demand that

test, therefore, to be applied
to any piece of legislation will be how far it satisfies the
principle .of equality ; and the second test will he that it

shall not deprive men and women of their existing rights
i.e.vwhatever new changes are to be made they must he

^an advance on the present position. On the basis of these
'.we shall examine the two bills separately.

With the impetus given to women’s
political struggie of 1930, were
mere soctal reforms but asked for
social, aiid

0^
^vement by the-

content ivith-

economic with man. Afthe ^“‘“'==‘1.
Ihe Indian National Congress in 1931 a d T^’
fundamental rights of Citizenshin i„ ’t tLe-

l

not

ays do™ the woman’s place- to bf
The National Wannina ^ *at q{ ,

It
man..

National Congress, on. the reTorr *<= Indian

CHAPTER II

THE HINDU LAW OF INTESTATE SUCCESSION

As the Bill to amend the Hindu Law of Intestate Suc-

●cession has been taken up first, I shall also begin with it,
‘though, compared to the Law of marriage it is of lesser im-
por ance. The Bill has passed tlirough the Select Committee

●stage but as the Committee
observations are confined to the

report is not made public, my"
;  original Bill

women’s
resolved on the .
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- macro oFear f.
should be T rn ^ reasons is ;  fr\, .t .
^ r»e a common Law of ™ ̂ere

Hincius in British India ■ (2) Tm for all.

Y which Hindu women in in disqualification,

'■“ded from inheritinrpropfr P-
he removed ; and (sf thaf it ̂  °f India

limited estate. To a li ‘‘‘>“'1**0 Hindm

fPomms oftheBilllaie earnedl *“
«“men. ““^cd the gratitude of the Hindu: '

sister or mother is entitled to a share
Properly, the brotliers and uncles take
vorship.

in the joint family,
everything by sunn-

The
lows :—the

separate property devolves by succession as fol-

son, grandson and greatgrandson take up the
property together and form a coparcenary. Thereafter
mdows, daughter, daughter’s son, father, mother, brother
brothers son, brother’s son’s son eW."-‘^Eactt takes this
property to the exclusion of the rest. Here also the Hindu
mdow s Right to Property Act of 1937 has altered the
The widow is no longer the fourth in the succession,
this Act
with the
like manner.

pos.itioi|e
,  Under

a widow and a pre-dCjCeased son’s widow botlu/aak
sons, grandsons and .^eatgrandsons and inhSiA in

ig *«' j

before we examine the Bill ●

^no uniform ’h
mum schools of Hind,, T *’^‘”‘Sl'out the

in Bengal

tenures, Mlthila,HraS\SSt^ agai

regard to-
us tO’ ill/*

I
We shall now examine ?»roman’s right with regard to

the property separately as daughter, wife or a wdow. As

daughter she has no share in tlaj?^ joint .iarnily property but
IS entitled to maintenance if she is unmarried. Witli regard
to separate property, she comes after sons jmd the widow,
^vho each take to the ej^rion of the Where
the property is landed and titled such
pletely excluded.

as jagir she is com-
Under Mayukha school of law iin the

that-
country. Thp.

I'^hich holds
.  - applies
n divided i

nnd Bombay „n Mayukha;

m of two kinds

on *e death ‘‘“''“I'm®

to Hindu Law i

„  . ^ other survivors wh" " “par-.

property
property. Xh

woman has** nrright "to'’th‘° ’”'°P'‘«7''l>y*'hfrffi
coparc

survivorship and
cenary goes to the
A male

(1.)or coparcenary
e joint

while:
ener. Womal L -s Ihe"^

m
e a

arriage expenses ISd 'the '

residence lias been given'fir-^-
Deshmukh’s Bill to fhat

a which tora is
into

Property knoivn
Joint family
separate

.cannot b

^?«intenance„
right tO'

- acceptance of Dr

residence. Xhi
y on the'a

to

is

purpose

pvince of Bombay a daughter when she inherits property
trom her father, takes that property absolutely as opposed
to limited estate she will take in other provinces of India,
n the Punjab and U.P. a daughter has no right of inheritance,

n Bengal an unmarried daughter gels precedence every-

J ere. If there is no unmarried daughter, then the married
g ter who has a son or is likely to have a son takes

p  e ence. In no case do daughters who are barren or
aug ters who are destitute of male issue or mothers of

daughters inherit. In Benares unmarried daughter takesan
'-.woman whether wife,.

only

. JVo

I
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precedence, if there i

married daughte
'me unmarried ,

married daughter
mdigent and

class, then

ge

ivealthy.

t it. Accorl”*^ ^ mt^igent among

daughter gets preced^ school

 If therp ^“^^ever made between

„  *ey hol/fte piV™. “r -«
Property i3 betweerL ri^- -‘“oo

*0 share as absolute owners

the

In short this is the

~ under Hindu W

10 rectify, though not completely. The Ril? f ● . 1
Itself only to heritpMp r,>. . ● ^ restricts /

regard to joint family pCerty^mnaLTdrslr”"^^^^ 'T
limits Its scope furtlier as per clansp q J .'v ^

Z

not the joint family

 Z t’"’! ●T?"'’'"’ =>sNcuItural\T ®
any estate winch descends tc a single heir by a
othei rule of succession or by terms of

or (6) to-

customary or
any grantenactm or-

and they take

^oraan as wife has

property willed
i

on"h’“

oontrol is her ’sWdh P™Pony

r. -t :l“ „f

perly
over

«rmg coverture. It is^ onlv^^>?^t'^ strangers

*«0

er as

3fer such proper:* “"-"t
“>« prope,^ TcLe o'f I , *e

-  medical treatment '

no
s pro

etc

ents.

With these limitations the Bill has
disqualification hy which Hindu

have hitherto been precluded from
various parts of India. The Bill

succeeded in removing
women in general

inheriting property in>

woman to inherit property and inh™t“®f“ T

a n! -tv n' inheritance
P 1 ition or in lieu

IS : pro
of devise or at

of maintenance
or stranger before, at, or after her
skill or exertion or hy purchase
any otlier mode whatsoever
has the

transfer i

the sex

or hy gift from a relative
marriage or by her

hy prescription or by
—and over this stridhana she-

same rights including the right
inter vivos or hy will

own
or

to dispose off it

:she

right to
religiousas

.As
® widow in T ● ●

“-"ienance and not CanJ^?'^ i= entitled only

-d sJz eh irzi d“ --
Of the est ' to that ofT " «on

If the

share she ^ limited^ Partition

partition bm by not7nh>r7

f ̂=he ea^ Pr
n share equal to that //“““ien and
woman’s position with Thi

Pfnperty as she rankT wTl‘“
Prfer of succession alrl? ™d

the limited estate she inh^®'

ito

acquired hy him in like
right

as a man over property
over her cf *^1, mannei , that is to say, a woman’s-

respect wh?"*”^ restricted
y espect whatsoever by reason only of her

Having recognised the ’

fathers property along with the
that tlie Bill makes

in
sex.

daughter’s right to inherit her

son, it is very disappointing
a distinction betwe

operty Act
partition gets

on

® act also affects
succession to separate

grandsons i„ the
£yen then it is

en the share of the-
3
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son and that of the daughter. The Bill i
Muhamedan law where
■of the

- I

son

way §oes to -daughter. The son is placed fourth in the list
●of heirs.

In the first place

S on a level with the
a daughter receives half the share

this Act the sons and daughters take
should have done it for the
■all the Hindus under
^vho

purpose. Under

equal shares. They
reason that they aim to bring

marry under “IT

, it will not be easy
to distinguish between tlie two types of stridhana as described
an Clause 13, viz. property a woman inherits from her husband

and any other property. When a woman inherits a property
■in her absolute right, the property may not remain the same
hi course of time and it would be e.xtremely difficult to make

distinction of the two types after, her death. It would be
■simple and fair to give both son and daughter the same

■share in tlieir father’s as well as their mother’s property.

These are some of the main features of criticism,
●not wish to

I do
go into any more details

.a
itheir sons and daughters eet an 1 so that

property. The framers of the Em

marriage bill elause 26 said tha! the tvor™ 'd
.t occurs for the second time in section 2 ?

Marriage Act and the tvhole of section 22 tAeVt' T“he omitted This means fl,of tt- , ^ inclusive

Carriage Bill is passeTcanXtS^^^^^ ^
■Marriage Act. This will ^be n
-daughters of those parents who fU

carried under the Special Marriag^

fbe deprived of the advantages of the Indkn S
The two Bills taken together inte^ to tk

:that exists Either the desire to bring all "'f
●one act of inherit

to

ance be given un 5

idle Bill must be modelled on the more a"d Provisions in
existing right would be affected

fit and proper thing to do. ' would be the

no

If sons and daughters are placed on pn i x ●
there will be no need to make L clause ir'"
Here stridhana is described as of two tyn. ““plicated.

Hon differs. Whateyer the woman g^ts from p "V™’“‘
as to go to the husband’s heir i e iL husband

■share and the daughter half the'share oTth™“''^

■other hand the property the woman gets 1^”'

one
On the

any other

. One thing, however,
I would like to mention, and that is that the Bill could have
done away witli the innumerable heirs mentioned tlierein.
They are a vestige of tlie Joint family system. Clause 10
is also not necessary these days. When there
fhe property should devolve on the state.

are no heirs,

On the whole, the Bill if passed into an Act will mean
a considerable advance on the present position of Hindu
women: The Bill has succeeded in evolving a uniform system
.and makes no difference between daughters and daughters,
married or unmarried, indigent or rich. It has abolished
fhe Hindu women’s limited estate. These will be no mean
achievements for which all those who have contributed deserve,
me gratitude of Hindu women.

/

CHAPTER III

the HINDU LAW RELATING TO MARRIAGE

●This is an important Bill as it deals with the law relating

to marriage among Hindus, (^arriage is the foundation of
fami y life ; ,on the strength or weakness, therefore, of the
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institution of marriage rests Uie wellbeing of society.

Lt a'd ' " deal o£

Of:

itbrhave ftrd f' , “ede to destroy
H. rift -

new circustances as they arise.

^ What exactly is the meaning of
concerned here with

nition. To describ
between

.l.aw goes, so far as to disallow marriage between

the same Gotra, i.e. those whose remote ancestor is the

●same.

\/5econdly, while the laws of other communities place no
‘other restrictions, CHindu Law prohilnts marriage between
men and women of different castes. The caste system prevails

-among the Hindus only. In its original form it was organised
●on functional basis. The society, being divided into four
●main castes according to the four main functions. There wa^
:no rigidity about the system as man’s caste was hot detei-

mined by his birth but by the occupation he followed, ("inter-
caste marriages in the early Vedic times were also not un*
known. LatQr however, tlie castes multiplied into sub-castes

and sub-sub-castes and their number today is a legion. The
system also became rigid and birth became the criterion of

.a man’s caste, and not his occupation^A man who is born

.a Brahmin but doing a sweeper’s work is a Brahmin and
vice versa. Inter-caste marriages were also restricted to the
lextent that no woman belonging to a higher caste could
imarry a man belonging to a lower caste. While Pratiloma
.marriages were not allowed, the Law recognised Anuloma

imarriages, i.e. marriages between a man belonging to a higher
i-caste and a woman of the lower caste ; and that is where
;the Hindu Law stands at present.

Then thirdly comes the question of age of the
^parties concerned. Marriage between children on the

s

fface of it sounds ridiculous and yet prohibition of
marriage raised a great deal of opposition

from the orthodox section. In ancient times life

was divided into four Ashrams, i.e. Brahmachai'ya, Gra-

diastha, Vanaprastha and Sanyasta ; the Bramacharya ashrama-
rwas a period during which men and women acquired educa-
tlion and all other necessary equipment of body and mind.

person

child

●rl

V I
I remain.,

time
so as to make it fi t in with the-

marriage ? We
any poetic definition or an idealistic defi-

man anH ' ^ words, it is a legalised uniom

are nof

of rating a family™"? rteau^'of'f^s"
du? 'of -d takes
dut of regulating it

upon it
./The problem of

Itself into three main questions on which the
UJ Lan a man enter into a union with
men and women form more than

tan the union be dissolved ?
one union- at a

purpose ■
purpose that the-

self the-
marriage' resolves^'
state legislates :—

any woman ? (2) Can

I

 time ?'

The first
M

a separate treatisT m

-pect. Here I shall merely touch S?ge"o/L'‘'
Every community today prohibits u 5 ^ ^ problem.,

sisters though such unions were legMlv^ l^others and-
certain communities like the Greeks ^

past. It was also not unknown in this conT.f -
times. Today, however, such unions are Zth-’Z m

riage between cousins is, however, recognized ^ ‘
nities today wh

recognised
Egyptians,

among.,
etc. in the-

Mar-
m most commuile the Hindu Law i

and allows only
relationship to

i .

I

I's

-
IS very strict on this

persons outside the prohibited
marry. In the south, how

.  , . , , failing him his
custom that the brother

^ to marry the sister s daughter.A^ith this

point
degree of

ever, there is a

son, has a righ^
exception the Hindu-
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must conader the conditions under which it admits of disso

lution. \/The general notion is that the Hindu marriage i

sacrament and, therefore, admits of no dissolution ; once mar

riage takes place, no agency on earth can break the tie.

is not entirely correct nor has it always been so under the

Hindu Law. ̂ ven according to Manu, if a man was insane,
impotent or suffering from an incurable disease, his wife could

not be blamed if she abandoned him. She was also permitted

to marry again if the first marriage was not consummated.

This virtually meant divorce. Farashar also allows a woman

to take another husband in similar circumstances. Pharma-

sutra writers (400 b.c. to 100 a.d.) lay it down that a Brahmana

woman should wait for her husband gone out on a long

journey for five years. Koutilya on the other hand fixes the

period of waiting to ten months only, "If the husband did

not return within tliis period and if the woman was un

willing or unable to go out to join him, she should regard
him as dead and unite herself with another member of the

IS a

This

to
prepare themselves for life. No man could tfiereforp 1

have ,^r„ed Wore he had finished '

least. Subsequentl5Th;;r

Hindu society underwent many changes. The
riage became lower and lower and child mnm-- u

and boys at sixteen. This Act, howetL has

in so far as it does not lay down the
marriage. This, how

to marriage.

The second

enter into more than

ever

proved ineff

^ever

question, viz. whether
.  and women

, the

age of mar-

ective

age as a condition of

’  ̂‘^"6 by a Law relating

 can

of polyandry and polygUrVolyandry

family takes Its descent from mo^ T^yldr^^

system, it is the other

system man has the privilege of

man Z

condMons only, i.e. if ,he nnion bore no f ̂'t T/th

no chtld™, specially sons, then the man could

This condition, however, has been forgotten

.heHi„d„Lawisvery~":y;^f:°W
Wives a man

gen
prevails. In the patriarchal
about. Under that
more than

mitted a

marry a

The Mu

wives
number of

can take

erally

Gotra. The Arthashastra of Kautilya givesway

marrying
same family or

similar permission but requires judicial permission to be taken

before contracting a second marriage. The jurists thus differ

with regard to the period of waiting only and not ivith

regard to the principle itself. Kautilya also gives detailed

rules of divorce intended for the couples who found it impos

sible to live with each other. These however, were applicable

to Asura, Gandharva, Kshatra and Pishach marriages. These

forms of marriage were common among the lower sections

of society. They were

higher castes. Divorce, therefore, must have prevailed among

the higher castes to that extent. As Prof. Altekar puts it,

it is difficult to know how far these rules of divorce were

Recorded cases of divorce are not to be found

In Buddhist literature, how-

not entirely unknown among the

availed of.

within Brahminical tradition.

per-

cerlain

were-

gain..

3nd today a mam

ham- I
, but:

no limit to the

-ring the Muslim and'

nimunity permits polygamy

. Barri

.  i i

the Hindu

today.

|| ̂

other advancedno
1

The third and the last question . .

of divorce. The question is whether the .problem’
union or can be dissolved If u i a permanent'

can be dissolved, then, one-

vy

■ "jf.

i
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■ever, we meet with a fpu^ Ti

earned Kana, refused to ' .
teamed that he had r husband
her absence. At the rp ^ second marriage during

a w'onian
when she

■adoption by a tnlin T"'

Isidasi had slvfraf
The
And

mailer of surprise if women are driven to live in sin and that

is the state of affairs today. A man would treat his wife
belter if he knew the consequences of his illtreatment. It
will also teach a woman to be independent and not be depen
dent on man whom she may have to leave if he broke the-
marriage vows in deserting her or in being unfaithful to her
or in treating her ivith cruelty.

Women have demanded the law to be altered so as to-

bring it fully in line with modern conditions and secondly
that it gives an equal treatment to botli men and women. It

is on this basis that we shall examine the provisions of the
Bill now before the Central Assembly.

was taken in

in her earlier life.es

among lower castes

=  (1) ^arriage^etween™?^ marriage
,  tra is not allowed. f2) belonging to the same

'  etween persons who are withir^^k^^^ ^^etween Sapindas, i.e.
^  ascent on the mothev’e ] generations in the line

south where the broth

sister’s daughter. ,,

rsi-if-:
(5) Poly,

permitted
has the

is

■ -of

generations on the

only exception is in the
or failing him his

wj Inter

The
er

son can marry
■caste

(4) There i
niarriage, i.e. Pratilonia

is no age restriction,

is marriages effect-

«^cept among th^ j
sanction

Clause 3 lays down tliat there shall be two foims of
marriage, viz. (a) a sacramental marriage and (b)  a civil
marriage. This is evidently to bring all the Hindus und^'
one fold of Hindu Law. While the bulk of Hindus go in.
for the first form there are some who marry under the Special
Marriage Act (Amended Act, 1923). If the Bill is passed;
it will not be necessary for some of the Hindus in future,
to restore to any other law. The Bill, however, makes a
distinction between conditions laid down for each form. We'

of custom ^ castes where the practiceand not cF

to hp the
It is

law i
^utidil

IS

■ ^ents.^ °itTiL7tided^aL^'.a man to ‘^®^andnn.

is unable to

uvian and requires
iiicet the present require-
women

i

shall, therefore, examine each form separately.

. While it allows
c wives and thus makes it

rce. On
- cannot 650-10^^1: ^ '^'cman is married no

again T ’’“'’"Se- She can

unnecessary for^him^
woman seekto

®ven to divo
^^atter to whom, she
■at the

Jnav h therefore t freedom to marry
be cruel to her or who 1 ’'P ■'«" who

bond rs so tight that there is „ ^hen the marriage
escape it should not be a

^^^lause 4 deals with the conditions attached to  a sacra
mental form of marriage. Condition (a) lays down the prin
ciple of monogamy. It says “ neither party must have a
husband or a wife living at the time of marriage.” This cer
tainly is a much needed reform, but monogamy without divorce
makes the law rigid. Today only the woman suffers from

this rigidity of law, tomorrow if the Bill is passed, man
will also suffer for he wll not be able to

if his wife leaves him, is unfaithful to him
suffering from some incurable disease. The Bill therefore,.

marry again even
or is insane or is

>

4
A



21
20

The Sapinda .relationship as defined in this Act is, ‘it extends

■as .far as fifth generation (inclusive) in the line of ascent
-through the mother and the seventh (inclusive) in the line

«f ascent through the father.’ There has been a diversity of
views with regard to the definition of Sapindas. The sponsors
of the Bill could have arrived at a more liberal definition
-than this. It is not necessary for so many generations to

«ms at equality i„ suffering for
is to „ale the law

me
men

n and women. Women’s

rigid for both

equally rigid
have restored
and Parashar

less

it
and

for both
women and
of them,

ancient right
which allowed

the

°ot to make

The Bill should

-ea '^Snised by Manu
o men and women to take

circumstances. to

intervene before two persons can marry. Clause 6, however,
permits relaxation of .this condition when there is custom

or usage modifying the rule. In practice, the explanatory
aiote says, in most parts of India Sapinda relationship for
purposes of marriage is limited to three generations on the
mother’s side and five on the father’s side and this is permis
sible under the JBill. If that is so why not lay down what the

 a second marriage
as the Bill has provided

present deman^d^^^'h divorce, it has failed to

■  recognised in the cMl' T"

●'■“g- That right existsTday!
The second condition

must belong to the -
recognises

m certain
In so far

for mongamy without
satisfy the

esa»ecasttS^;<f> both the parties
an inter

●to divorce IS

-caste m however,..
sacramental marriao-.* arriage once performed. It says

or ever to have S inv^rd deemed to

marriage do not or did not K T that the parties to the

no

■oaste marriages, i.e. Annlom/“f,*” caste. Inter-

-be

present law a conditio ● I '^®hd under the

It would have’be ^ backward
come out with a bnl^ sponsors

marriages whether An. permitting

recognising them indirectly Pratiloma in-

it indirect-

. Such

eneral practice is instead of that which ii<r
proposed ?■a s

The fifth condition lays down that if the bride has
completed her sixteenth year, her guardian iin marriage m

not

ust
consent to marriage. This also is modified in clause 7 (c)
where the principle of factum valet is recognised. The Sha-

lada Act lays down the age of marriage at 14 for girls and
16 for boys. A girl, .therefore, who marries before 16 but

after 14 does not break the law. The Bill requires that if she

is less than 16 the consent of her guardian is necessary. This
is a new thing introduced and is desirable. However, it
would .have been better if the age of marriage had been made
a condition of valid marriage as is done in clause 8 (2) for
the civil form of marriage.

●and not forward
of the Bill had
all inter-caste
■stead of

The third
condition is ('cvi -x .

a caste having Gotras and pi members
to lie same Gotra or have a *ey must not belong
modified by clause 7 in a 31™'!”“°'’ This is also
to understand why we should™ ‘“o one fails

Pravaras when they have becLe™
significance. mere words without much

■of

With regard to the civil form of marriage, the provisions
laid down in the Bill are more or less the same as those
found m the special Marriage Act witli the anomalies in
the sections 15 and 16 removed. Clause 21 of the Bill also

i

The fourth conditio
that (d) “theIS

parties provi es for divorce in the case of a civil marriage. This,
therefore, does not alter the present position. One thing,

^ ^hich i

not be
IS n

must
ot

Modified by clause 7
sapindas of each other.

?»
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Jiowever, is ^onh
^riust have

fourteenth

girl of 14.

is too

noting. Clause 8, (2)

a she does so with r/cT'"
young to marry un8pr tU- s *^f her guardian

t the mam

a

valid if signed L at , ^

“ girl to sign !” “'i ^*‘1: lays down-

raised to 16 at letlt pf"'®®® contract.. The age'

parties must „„t be withLr *af

^s age for

P ohib.ted by this Act. Clause f relationship,

'“tlun the “degrees of reuZ 1'^ t° ^e-

as related b

14

should he
the

y blood to each lthe V *’1’ *is Act

r. or as uncle and niece or Irrother and!

99-

°a the preaen “Ph-v. This

*edefinitio^i3tbe, Special!

V which does not pernn'f^^^ ortliodox
permit marri

ce

age between

says tha
The Bill, therefore, cannot he considered a satisfactory

measure. It is really immaterial how a marriage is solemn

ized, i.e. whether it is done according to Ve^c rights or in
a registration office. "What matters are the conditions atta^ed
to marriage under each form,

to bring the present Hindu Law in

●conditions and not merely its codification.

The woman’s demand ivas
line with modern

The spon

t

sors of the Bill have failed to satisfy the main demand.
They must have felt that introduction of monogamy was suffi-

iGient reform. It has been pointed out again and again that
monogamy without any provision for divorce is likely to do
more harm than good,

removal of all the evil customs that have grown round the
■present form of Hindu marriage and thus made the law
iliberal and more progressive.

The Bill should have aimed at the

more

^s an advan
Carriage Act
Hindu Lai

To sum cousins.-up the
position, the RiJi «. ●

I" tryinc. to d
_  Carriage, viz a ° Recognises two-

-oguiserr^; Hindu
fo™, the Bill doe™’ who'Vll

on the contrarv '“Prove the ■ “ “®®P‘
marriages 7 ® ^‘^P back i„

»d

marriages except indirt";™' -“Pl'nte:''
between Sapindas. ^oes

Hindus

distinct form
a civil

under ene law.
s of

uien and

■enot aste or Sagotra
permit marriages-

With regard to the =
■Remains the same excem the n.
present Act are remT ^ anom.I ^

■defines the degrees o/^ 1 cL* in the

[it,?,.™
W
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(c) “ heir means any person, male or female, who is
entitled to succeed to the property of an intestate under thi«
Act ;appendix I

(d) “ heritable propertyf  ’’

means property which belongs^
to an intestate in his or her own right and passes by inheri
tance as distinct from survivorship ;

BILL

the Hindu
^0 amend and

relati to- intestate:^i^ccession.
Pereas i Illustration.

»  «ow jn force in>
All property of a Hindu governed by the Dayabhaga

School of Hindu Law is heritable property, as it passes by
inheritance and not by survivorship ; so too is the self-

acquired property of a Hindu governed by any Mitakshara

School of Hindu Law, as such property also passes by in
heritance and not by' survivorship,

(e) “ Hindu ” includes any person who, if this Act were

not m force, would be governed in matters of intestate
succession by the Hindu Law ;

(/) “ related ” means related by legitimate kinship, and
any word expressing relationship or denoting a relative shall
be construed accordingly,

(g) rivo persons are said to be related to each other

by the ‘ full blood ” when they are descended from
mon ancestor by tlie same

when they are descended from a common ancestor by differ
ent wives ;

a corn-

wife, and by the “half hlood
Jr

wher it is
general law of i
It is

mte

hereby e

tile expedient first

succession ;

follows

pbelimiivary.
title

called the

t
state

as

^^ent

o
amend and codifv-

nacted

1.
ir I'his Act

{Intestate Succession).
(2)

 and commencement'

^Jiadu Code, Part U
It

It shall
extends to the

"''■ole of British

«<= on the 1st

Definitions
unless there ,‘

eontext,—

into for

an

India,

of January
1946.

(1) In this
*n the subject or

d ir,̂ terpretation-

a^^ything repugnant:(a) one person i
to be an „

®aid to hr
'  related b

are

e a

(h)another, if tfie
males ;

includes a dattaka son, dwydmushydyana
son and kritrima son, but not e.dasiputra ; and dattaka son,
^'‘■aydmusliydyana son, kritrima
same meanings as in the Hindu Law ;

means property acquired by a
woman by inheritance or devise, or at a partition, or in lieu

son

and ddsiputra have theson

(f) “ stridhana it

t^vo
igotraja) of

wholly througlx'(h) one person i
●of another, if
through males ;

two cognate
^^ood, but

(bmdhu)
not whollj'

I
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■of maintenance, or Jby
or after her mJr; ^ ^

%  purchase, or b^n
Tvhatsoever. Prescription,

-or or stranger before,
- or exertions,

Jjy any other mode

Illustration.
own skill

A adopts C, son of B. C has a son, D, born to him

^  alter the adoption. Then, for the purposes of inheritance,
_  the following consequences will result, depending upon wliether

C was adopted as a
of A.

dattaha, dwydmushydyana oi^ kritrima son

® In this Act,
tne subject
shall

or

not be t

unless there is

“niext. words i„porti„g the
to wnlude females,

anyt
aken

hing repugnant in
masculine gender

and for the purpose
●of this Act,—

If C was adopted as a dattaka son, he becomes the-  son
of A and ceases to be the son of B. He also becomes the

grandson of A’s father and the nephew of A’s brotlier, and
so on. He ceases to be the grandson of B’s father and the

i.fnhew of B’s brother. Likewise, D becomes the grandson
of A but not of B.

●
(o) a

r-, „/:rh"'disposition or shhe
^^Pable

e‘“hf -
® uot mad

respect of all

testamentary
eof takin 'i

g effect ■

'»*.« ■
fce an agnate of her

hy reason only of her
of her husband or

If C was adopted as a dioydnmshydyana son, he becomes
the son of A, but continues to be the son of B as well. He also

becomes the grandson of A’s father and the nephew of A’s
brother, but continues as well to be the grandson of B’s
father and tlie nephew of B’s brother. Likewise,  D becomes
the grandson of A, and of B as well.

■agnates ; an

(c) the ^XXIX of 1925

and is . 1 the

zn

adoption, P h the tie

ed
natural tie i-  IS sever-

created by thein the

domicile
'''bh the

of

Case of

●nccordance

inclusi18, ●
If C was adopted as a kritrima son, he becomes the-  son

●of A while continuing to he the son of B as well. He does
not, however, become the grandson of A’s father or the

nephew of A’s brother, but remains the grandson of B s
father and the nephew of B’s brother,
the grandson of B and not of A.

D on birth becomes

whei
I  ,

M

a ri .

adoT^*”“^® side natural
adoption, ' the tie created by
m the ●

tie

of

Application of Act

3. This Act regulates the succession to the heritable
property of a Hindu, other than
makkatayam, Aliyasantana

intestate after the
following

one governed by the Maru-
Nambudri law of inheritance,

commencement of this Act. in the

or

cases. namely :—

a kri

'<= the tie
’’^triuiatinues, whil

hmited
the

by the
adopted

na

and tb

tural tie

adoption is
c person or

con-

(fi) wheie the property is moveable property, unless-
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if is proved thaf M ●

'v’here tlio

intestate

i

’

do

ntestate

- of death,

iv'as 5. The following relatives of an intestate are his^
enumerated heirs :—

Class I.—Widoto and descendants —

(1) Widow, son, daughter, son of a pre-deceased

and son of a pre-deceased son of pre-deceased

(the heirs in this entry being hereinafter in this Act
referred to as

(2) Daughter’s son.

(3) Son’s daughter.

(4) Daughter’s daughter.

Class II Mother, father and his descendants ;—■

(1) Mother. (2) Father. (3) Brotlier. (4) Brother’s ■
(5) Brother’s son’s son. (6) Sister. (7) Sister’s son. .

Class !IL~Father’s mother, father’s father and his descen
dants :—

(1) Father’s mother. (2) Father’s father. (3) Father’s ■
brother. (4) Father’s brother’s son. (5) Father’s brother’s- '
son’s son. (6) Father’s sister’s son.

Class IV.—Father’s father’s mother, father’s father’s father-
and his descendants :

son,,
son.

“simultaneous heirs”).

son.

I

 not domiciled irr

 property situatetf
micile ,* r. death the-

“ British India or not ;^^ovided that thi
Act shall

agricultural U^d,; or
(0 to

to

"Ot apply_

oustZ;;'"^
terms of

or
other

gr

descends to a single heir by a'

by the-or
rule of

successionant
^1‘ovided

or
enactment :

property shall dT? ® in any estate known
Act have been the ner= ^ ^^^table property, such'

intestate im" the las^f
^^odiately after h ^ thereof if be

^^CCESSIOJV 'TO the

heritable „

to the

“Pon the “

if

Th

any; "“"’"eted heirs

(i) if th

BRO

o
(a)

ore i

PUjJ'f.y

°f heritable
p

OF MALES

roperty of males-

male intestate shall'
"i°wn in this Act-

referred to in section 5,

f
devolve

(1) Father’s Father’s mother. (2) Father’s father’s
father. (3) Father’s brother. (4) Father’s father’s brother’s-
son. (5) Father’s father’s brother’s son’s son (6) Father’s.
father’s sister’s son.

i -
s noif

enumerated
beir,

Class V.—Mother’s mother, mother’s father and his descen- -
dants :

(1) Mother’s mother. (2) Mother’s father. (3) Mother
(4) Mother’s brother’s son. (5) Mother’s brother’s -

(6) Mother’s sister’s son.

’s -
brother,

son’s son.

upon his agnates?-
e is

there i

no
Agnate, upon b’

no cnr. Cognates, if any ;
section 70 . oguate

’  3oy. ’ the heirs referred ta¬

ts
in
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ea Trf in one Class shall

'to tL '™'«eded Class ; and within

he

in fh any sucpp^- preferred

^ same entry shall take included
together

Order of

.

^^ccessio/i
^

h (e) Sons, sons of pre-deceased sons, and sons of pre
deceased sons of pre-deceased sons, shall take per stripes,
that is to say, the sons of a pre-deceased son shall take the

share which would have been taken by him if he had been

alive at the time of tlie intestate’s deatli ; and likewise, the -

grandsons of a pre-deceased son shall take the share which

their father would have taken if he had been alive at tlie
time aforesaid.

I

^^^^sirations.

(mojig enumerated heirs.
\

^0 The
nis mother j relatives r»f ^ ●

in Class 1 i Anther’s father Tl! wdow,
the faft, 5 ^ Preferred to the > * i ^^idow who is included

^ 'her’s father who is „ - in Class II and
^^0 The III.

'daugh;.:""''-""

of Class I

ontry (3) ol
together.

Tt, j ̂^i^tives are t

are
to tilethe

(d) Each of the intestate’s daughters shall take half a

share, whether she is unmarried, married or a widow ; rich

or poor ; and with or without issue or possibility of issue.

wo
daughters wh

“ preferred

snme Class,. and the

Illustrations.

(i) The surviving relatives of an intestate are three sons,.

five grandsons by a pre-deceased son, and two great-grandsons

by a pre-deceased son of another pre-deceased son. Each son.

takes l/5th of the heritable estate, each grandson l/25th,

and each great-grandson 1/lOth.

(«) Only a widow or daughter, and no other simulta

neous heir, survives an intestate. The widow or daughter, as ■

the case may be, takes the whole of the heritable estate,,

(Hi) The surviving relatives of an intestate are two

widows, a divided son, two undivided sons, an unmarried

daughter, two married daughters, a widowed daughter, and

four grandsons by a pre-deceased son. The two widows to

gether take one share, each of the three sons takes one. share,

each of the four daughters takes half a share, and the four

grandsons together take one share. Thus, each widow takes ●

T/14th of the heritable estate, each son l/7th, each daughter

1/I4th, and each grandson l/28th.

daughters and ^
o are included in entry

son’s daughter who is

■  two daughters take
.  ̂ The

^^“gbters,

grandson by
^f.thern

Class I,

two

an

being
i^uccee
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S relatives
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enumerated he^ ®
stm

son and a great-
. Allpre-deceased son

includulta
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in entry (1) of
ed i

irs

neously

other

one excluding the others.

d

^ no
Manner

7. Th

the simult

1071
0'77iong siniuliarieous heirs-

of

intestate’s property among

- I shall take place
namely ;

nr if th,
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ore is more than one

e one share,

shall take one share,

-Om, or re-united with?

■  (f') Each
^■nether he
ithe i
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ler,
son of

undivided
the 1

intestate

divided ir. or
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●of descent represented, in order, ty (1) the daughter of the
●common ancestor, viz., the mother’s father’s father, and (2)
●Jier son (the heir).

^^ccession0  _ ^iriong non-enumerated heirs- ,
●  The order of o . i
other than enutn among agnates and cog- i

the Rules of P r ̂  determined by

«bip shall be reckonedT the said Rules, relation-
^^g^ees of ascent o T heir in
^ay be. ’ of descent, or both, as the

f3) D,

'Computed in Ihe
^gi'ees of

ascent and decn-ep,
i

of descent sfaaH b®

Rules of Preference.

9. The Rules of Preference referred to in section  8 are
as follows :—

Rule 1.—Of two heirs the one who has fewer or no
■degrees of ascent is preferred.

Rule 2.—Wliere the number of degrees of ascent is the
same or none, that heir is preferred who has fewer or no
■degrees of descent.

Rule 3.—Where the number of degrees of descent is also
*the same or none, their heir who is in the male line is
preferred to the heir who is in the female line at the first
point (counting from the intestate to the heir) where the
●lines of the two heirs can be so distinguished.

Rule 4—Where neither heir is entitled to be preferred
'io tile other under the foregoing Rules, they take together.

● case

ndicated!in the il lustrations below

^^^^strations.
^OThe heir
^ of the iintestate. is the father’s mothers

sscent ren^ degrees of descent but
(2) thatZrT'^’ by (1) the hi'

^‘bers mother, and (3) her fatb®r

fathe

degrees „f
testate’s fath
(the heir).

er,

.  (fi)The heir t i
“●''“’e mother

degeee: ■n
of as

test^f *e father’s rnother’*
cent r degrees of descetlte

that fath >» order, by (D ]
^"*“*mother, (3)herfLher,and

Illustrations.intestate s fathor,(4) his In the following illustrations, the letters F and  M stand
‘I'espectively for the father and the mother in that portion of
the line which ascends from the intestate to the common
■ancestor, and the letters S and D for the son and the daughter
respectively in that portion of the line which descends from
■die common ancestor to the heir. Thus MFSS stands for
^be intestate’s mother’s father’s son’s son (mother’s brother s

and FDS for the intestate’s father’s daughter’s son
(sister’s son).

Aether (tb

,  The heir
,  ■’daught-

;  foM degrees
“'estate’s son foi -

f th ''eir

7« '●»' »«'■«’● .

’s daughter‘be son s - _

c has no degrees of
;;^P'-esented, in order, by (D

aaught

"r of the i
of descent

er, (3) her son,

father’®

her father anrf'^; “ “‘'der has three degre
’  (3) that LgT n the intestate’s mothe^

"*'''■ e f dather, and

e heir),
to be

®

● of
ii) The competing heirs are (1) FFSD (father’s brother’s

■daughter) and (2) FDDS (sister’s daughter’s son). Although

egitwo
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No. (2) is descended from a nearer ancestor

>s an agnate while No. (2) is only a
preferred to No. (2).

(ii) The competing heirs are (1) SDSS 7 ^ ,

son’s soni and (2) FDDS (sister’s daughter’s “

who has no degree of ascent is preferred to No (2) J,'
one degree of ascent.

Uii) The competing heirs are (1) FDDD r=' f »

S:::;. tfrrLrth‘^i mfsi^ \.„ate™ai ts.
P-erred to .r l^Z^hrtstoteht!!-

yet, as No. (1)

cognate, No. Q) i=

grees.ii

.
(1) FDSS (sister’s son’s(viii) The competing heirs are

son) and (2) FDDS (sister’s daughter’s son). The heirs are-

'cqually near botli in ascent and descent. The dissimilarity

in the lines occurs at the third point. At tliis point No. (1)

in tlie male line and Noi (2) in the female line. No. (1)

Js therefore preferred.

(la-) The competing heirs are (1) FMFSS (father’s mo-

Ws brother’s son) and (2) FMFDS (father’s mother  s sister s

■son). The former is preferred.

ix) The. competing heirs are (D FDDS (sister’s

fiughter’s son) and (2) FDDD (sister’s daughter s daughter).
-ihe former is preferred.

competing heirs are (1) FDSS9 *■ ’
) and (2) MFSSD (maternl,

-er who has only one degree of

v) The
son’s son'
The form

s son’s-

son’s daughter).
ascent is preferred

daughter’s daughter’s son

daughter’s daughter’s son c
(."u") The competing heirs are a

one sister (FDDDS) and a .
^Mother sister (FDDDS). Both of them take the estate m
●^qtial shares.

of
■ofdegrees.

-ter’s eon’s soT^nd^^'MFFDS .(motlrerV
-”) ● The former who has Z d ^

has Area such de^ts

Heirs not related by blood.

10. If there is no cognate entitled to succeed jeo-
«on 4, the heritable property of the intestate ahall devolve,

■n the first instance, upon his preceptor (uc jya  , i
"0 preceptor, upon the intestate’s disciple (sis lyo),
‘here is L disciple, upon the intestate’s fellow-student (so
^’’ahmachari).

(»i) The competing heirs
“Other) and (2) FFFDSS
Ihe number of degrees of
™., three, but the former
latter has three
ferred.

ffatr’^V toother’s father’s-
(father s father s sister’s son’s son).

cases is the

auch degrees. The" former

ascent in both
same,

while the-
has

IS therefore pre~
Rules for hermits, etc.

ther’ifleZnndTZMFZmT -'r
number of degrees of f/^oAers father’s father),

there are no degrees of descent. TheTiT'
diverge at the very first point No , n X ●
line and No. (2) in the female lin ‘ ‘he male
t

The

o No. (2). No. (1) is-p,o£errad

s mo¬
ll. (1) Where a person completely and fina y

world by becoming a hermit ’
(yati or sanydsi), or a perpetual religious student (  ,

f ̂^f^rnachdri), his property shall devolve upoxi ^
Jhe same order and according to the same _

applied if he had died intestate in respect
Ihe lime of such renunciation.

‘the

his heirs, m
would

thereof at

\
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^Ot ilhiritto !nyrehthe ofC ITITZ'^
the inheritance shall, in such a ’cZ ^larnage, hut.

■" *>= order'of succession!

this clause or under entry (9) in clause (b), shall be deemed'-

to be property inherited by such widow from her husband.
the following ;

(b) Other property shall devolve upon
relatives of the intestate, in the order mentioned, namely:—

(1) Daughter ;

(2) Daughter’s daughter ;

(3) Daughter’s son ;

„„ property acquired by such

tives bylkofor rardage'l't;

telongmg to the same hermitage

(c) in the

preceptor (a'c/inrya).

case of a
perpetuhis

person after his-

> upon a spiritual Brother

i^harmabhratraikatirthi);

’  *^Pon his virtuous disciple- (4) Son ;

(5) Son’s son ;

(6) Son’s daughter ;

(7) Husband ;

(8) Husband^s heirs, in the. same order

to the same rules as 'T/'/ f-n st^
property had been his and he had "
t-n respect thereof immediately after hts .nfes
death ;

(9) Mother ;

(10) Father ;

(11) Father’s heirs, in the same order and accordmg
to the same rules as ■

property had been his an daughter’s ■
in LpLt thereof immediately after his daugh
death ;

(12) Mother’s heirs, in the same order

to die same rules as wou a^e intestate

and according
lied if the

property had been her daughter’s-

 ●

in respect thereof immediatel) alter n
death.

al religious student. uponi

stridhana
f

vivos or by ,vill. -
hy him in the like
over her

same rights
right to dispose of it bv tr p

", 4» --- :.T"' ■'*
13 TI ,, ’ reason only of hpv

 her

icted

f-- - it consists rf “heritaMrpToper,^'"®,;i;“‘^‘»- i

over

in
retsr

ifollows :—
devolv

-

.
sex.

n so
e

(rt) Property inherited by hpr r
devolve upon his hehs, in the

had been his and he 1 IT ' ● WHed if 1 “““’''’‘"S
immediately after his ’7/“''

’  Ills Wife’s death ’ thereof

shail

devolving on another wiT of lliis I
"'dour qI . this clause, property

whetlier under

as ’

-
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^one b in™e7t:L‘';,w;To 1

Visions of this section, they shall Se tgether."^''

Stirpual succession to ‘ stridhana ’ i

If tile stridhana of

more of the following
■ daughters’
take it

Ill certain cases

on two or

ers’ daughters,

sons’ daughters, they shall

a woman devolves

relatives, namely, daueht
sons, sons’ sons and

per stirpes and n

as the ●
half brother’s daughter’s son,is not preferred to - - . .1 »

nature of the relationship is not the same in the two oas®.

The latter, who is a nearer heir hy virtue of Rule 3

section 9. is preferred though he is only of the half blood.
womb

Right of child in

ot
per capita

the time of

16. A person who was in tlie womb alive -

the death of an intestate and who intestate as if

shall have the same right to inie intestate,

valid

.

Illustration. he or s ..

lights of surviving spouseThe surviving relativpc

daughters by one daughter A and

another daughter, B. \ach of A’ ^'''‘"^■‘^^"Shters by

and descendants of a
female Hindu outside his

of this Act, be treated
and descendants of

her own caste.

17. The surviving spouse
male or

Carriage contracted by a
her caste shall, for all the purpose

M like manner as the surviving

® valid marriage contracted wit m
unchaste

F^i

General Provisions. '
during husband s

lifetime

,  ., 1 ,, been unchaste during his
18. If an intestate s wido\ unless the un-

Hftetime and after her marriage, ® be disqualified

squalification of ividoio who ivas

chastity has been condoned by her ’
his heritable .

her absence .

widow
tlie g

to herto inherit
round aforesaid,

Full blood prefered to half blood
15. Heirs related to an i

be prefered
● of the ,  to heirs relaterb“ H

«lationship is the ^ nature
same in every other respect.

Illustrations.

Irom succeeding to
his other heirs as it would inby the haHt?o:a‘?Lf: hro'th^^l- ^

- before a brother’s son by the full succeeds
nearer heir than a brothL’s son. ^ brother being a

(ii) A paternal uncle by the half Ki j ●
■ a paternal uncle’s son by the full bl Preferred to
nearer heir than an uncle’s son ’ “ "

■to AaH^hrolttulteH:1::Xetft

Provided that the right of
husband shall not be questioned on
Unless- of

(a) the husband has I „ y^lid testamentary
his property on that his death, or

disposition subsisting a .

(b) a Court of Law has which she.
aforesaid in a proceedingchaste as
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her husband
inatter -was
Court

— snecifip^r^- which the

not having beeVsuC^’
fc> n subsequently reversed. appendux h

19, ^i^rderer disqualified

oommisszon of murder in niurder or abets theto-●s/rs’if“● ■‘■—u- *● .* *; ;rs.ti'" -inheriting such
- a case, pass

successionof

[A]

BILL

codify the Hindu Laiv relating to
marriage

.

not to disqualify

gronn^^^'^r from succeeding

etc..

-  or, save as provided ' ° "fisease, defeat or
sections 18 and 19 ®"^'®^otion (2) of section

j., , ’ ground whatsoever.Mode of C7.^

ff two or m of two or more heirs

of any intestaterthe^“3^?'““' ‘^e pro-

a N. . "' *'“■

sr-””

other,vise? P^°Porty-
oapiVa and not in this Act,

^ot as joint tenants.

Escheat.

» or no heir qualified
property, such property

to
amend and codify, in suc-

forceinWhereas it is expedient to
. tile whole of the Hindu Law now i■cessive stages,

in British India ;

And tvhereas it is no,v expedient in pursuance
law of marriage for Hindus ,■design to enact

11 and ;

to of that

‘■def

It is hereby enacted follows :—as

preliminary
and commencement

called the Hindu Code, Part

Short title, extent

be1. (1) This Act may
I I (Marriage).

(2) It extends to

(3) It shall come into force on

the whole of

(c)

British India,
the 1st day of January,

(6) as
*^enants in

common, and
1946.

2. In this Act, unless there is anything repugnant
■the subject or context, I

in
22. If the i

to his
go to the Cr

!««‘-te has left
or her
own. herita

' to succeed
shall tto heir nterpretation

varnas or
ble

of the four primary
divided and does nots are

(a) “ caste
castes into
include any sub-caste ;

(b) “gotra’’ and “ pravara
as in the Hindu Law ;

means one
which Hindu

il>-ebyrepi/(7^®ta' thereof. extent

Repeals-

mem[^ i"" Schedule are
°Oed in the fourth colui««

meaningshave the same
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(c) (i)
>

of clauses (c) and (d)
 sdinnda relatlnncU-

person extends -f refernce to a'lf

"'“’'’e) in the r generation (in'

‘I'e seventh 'T ‘'’●'ongh the motlier
trough the tn *e line of ascent

ng traced upwards^^
person concerned, who is-

generation ;

in each
from the

countedto 1)0
as the firstin) tivo

Explanation.—For the purposes
^■elationsliip includes—

relationship of the half blood, that i
a common ancestor by different wives,
of the full blood, tliat is, descent from a common

ancestor by the same wife ,

is descent from,
as well as

well as legitimate;

as well as
illegitimate blood relationship

the family of adoption

as

inI  relationsliip i
in tlie family of birth ;

■and all terms of relationship shall be construed accordingly.

persons
er if

ofeach oth
limi

^ common
sapinda

nuts

rel

said to be sapindas
®*^cestor of the other w'ithin'

“"cfsto! O'- if ‘hoy ho''!of
ionship ‘‘‘0 limits

one IS an

refernce to

of

Tioo forms of Hindu Marriage

forms of the Hindu marriage,
at ]

each of them; 3. There shall be two

●tiamely :—

(fl) a sacramental marriage ,

III^siration i
the Son’ 1

oon's daughter of C, whO'

■  or’s is C t of B. Here C, ‘ho

the

fath
h -i ani^o'* *0 fifth „ * generation from A in ‘h®

^ “re sapin/™®^'“‘on from B in the mother’s
,  («) 4 is oach other.

ne.

°  '‘ho is ^of B ® (ieughter’s son’. ^ the s daughter’s daughter
from 4 -^" the comm
^^^her’s w‘*'^^°ther’s'^S‘^ the sixth generatioir
^

' ®°‘her’s fath„=g mother’s fad'or

Son

father’s

'cnship ^ being the sixth from B in
®ach other, to ^™its -of sapinda rela'

’  and B are not ^
two

(h) a civil marriage.
#

Sacramental Marriages.

Requisites of a sacramental marriage

4. A sacramental marriage may be_ solemnized between

■■^y two Hindus upon tlie folowing conditions, name y . ^
husband or wife living

(a) neither party must have a
at the time of marriage ;

belong to the same caste ;(h) both the parties must
luemhers of a caste having gotras

belong to the same
(c) if the parties are

and pravaras, they must not
common pravara ;gotra, or have a

id) the parties must not be sapindas of each other ;

(o) if the bride has not completed her

her guardian in marriage must consent to

^re
In 1

related ''■'‘■liibited ,

aunt «‘ser, °‘her lineally, or
^s‘Nephew. u

of

marriage.ncle and niece, dr

fi
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marnage contracted by a male ha(f ●
belonged to the same gotra or

fraud, that the consent

marriage to the marriage

or

force or
n

jemale Hindu outside his'

or sacramental marriage'

to the validity of a

or
(6) that the parties

a common pravara ;Ceremonies essential /,
5. Two

sacramental
ceremonies arc essential

marriage, iiamely :—
(c) unless there was

of the bride’s guardian i
obtained.

i

was not(a) invocation before the sacred fire :

W saptapadi, that is, the taking of seven steps by the
bndegroom and the bride jointly before the sacred

Civil Marriages
civil marriage -

Requisites of a

he contracted under this Act
8. A civil marriage ,.«limon with any other

hy any person professing the or Jaina reli- ■

person professing the Hindu, ^
gion upon the following conditions, n

(1) neither party
have a husband or

of
must, at tlie time

wife living ;

The

marriage becomes complete and binding when the

P IS taken, and consummation is not necessary

marriage or make it binding on the parties.

sacra-according to custom deemed to be valid

seventh

to complete a

Marriages  the marriage.

mental marriages

und5, î

marriage if it c i ● deemed to he a valid sacramental

usages of any ‘100^11^^^ accordance with the customs
parties belong, or th i '''' to which both the

sections 4n

or

which they both follow^” T school of personal law
sub-caste, sect community be a caste,

tribe, or other groun ●
Provided that the c rl* ● ^

section 4 is fulfilled andTh ^^i- clause (a) of'

degrees of relationship proMbited^ly "hrAct!

not to he deemed to he invalid

Sacramental

leted his eighteenth year,
calendar ;(2) the man must ‘“r™ ““P.

the Gregorianaccording to
●f be or she has not completed

fimt year, have obtained the
'her guardian in marriage to

(3) each party
his or her twenty
consent of his or

ofmarriage ;

(4) the parlies
relationship pro

mus ie within tire degrees
this Act.t not

hibited by
Marriage Registrars

appoint
one ●

of the- '●  ● 1 Government may a>
p. a) TheProvmcral^.G^^^^„,,„yportrou

mcertain cases

^atriage solemnized after the coni'
shall, after i

ever to have '
or more of the foil

(a) that the parties t i ‘ namely :

7. No sacramental

has been completed,
been, invalid merely by

It

C

or ore Registrars
Province.

mencement of this Act
be deemed to be,

)
“ Registrar
referred to--i„ted shall be called

hereinatterand is
(2) The officer so appon

Hindu Civil Marriages”
the Registrar -  ●tr.rv for which any

,  (3) The portion of temtorjjo , ,
a

as

his d
is ppointed is hereinafter re err

reason of

such officer

istrict.arriage do not, did nob-or
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,3, n.
and ex-

Notice of marriage to Regislf^^

marriage is intended to be coH'

- parties must give
e whom it is to be contracted*

to whom such notice is given must
a district within which

marriage has resided for fourteen days
given,

he in the form given

notice

ofat leastone

IS

in tlie First

(1) Wh,
' tracted under a

writing to the R5 m ttie Registrar befor

be th^ Registrar
e the Regi

en a civil

in

strar

parties to the
*^®^ore such

o

notice

in writing by the Registrar m -

Notice Booh and ^hall be
plained to the person

signed by him or on his behalf.
receipt of objection

Procedure of Registrar

is made

on
f

under section 12 to
allow the ●ll not13. (1) If an objection

an intended marriage the Registrar

marriage to be contracted until ne ^
of four

from the receipt of such objection, ̂

competent jurisdiction open at ’

such Court open at the time, until the p

from the opening of such Court.

sha

Ob

teen days
Court of(3) Such

Schedule.
if there be no ●

of fourteen days
Book

Marriage Notice

shall file all notices given

3nd sLT -
also f

under

copyorthwith enter a true.'

^  a book furnished to him ior
ovincial

"""■riages Noti
reasonabl

inspecting the

notice i
Pr

Government,
ice Book”, and such

e times, without fee
'  same

called
book s

M to

, to

sect- ^^gistrarsection (1)
-  office,

^'^ery such

fhndu Civil

7 «Pen at alldesirous

sub-
ef his
of

●of j

jector may file suit

the intended marriage
local jurisdiction

declaratory
some

to
(2) The person objecting
file a suit in any Civil

(other than a Court of Sma contravene
'^'^uree, declaring that such marn S ^.^uses CD
nne or more of the conditions p
(2), (3) and (4) of section 8, and presenting
®nch suit is filed shall thereupon give r
« a certificate to the effect that such suit

Certificate of filing of suit to
. f to in sub-section

(

lodged with R

3) If, the certificate re err . .ggjj- (Jays from
lodged with the Registrar within ^ com-

e^trar
(2) is

the

i'eceipt by him of the objection, i jg no such
Patent jurisdiction open at the ’ „£ the opening^
W

-

t open at the time, -l*l"JrTbe contracted tiU tb^*
^f such Court, the marriage shall n allowed
decision of such Court has been elapsed ; or, i

law for appeals from such decisi

the

.

be
hall

all person®

jnurrioS^Objection to12. (1) F
.^ "^rteen days afi-i",

^3Uner h

has

Unless 1
®feinaft

ded
may be ,

'to in the

(2) Any
.d'-ys from

object<>

'  in clauses

notice of an inteu
setcion 10, such marring

has been previously object^
provided in this section.

er

giving . ..

“««nge on the ground that j:
more of the conditions

(d) and (4)

of
dedto

some one or
(1), (2), aof section
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(4) If such

'declaration. The contracting may be done in any form,

'.provided that each party says to the other, in the presence

and hearing of tlie Registrar and witnesses, “I, (A), take

'thee, {B), to be my lawful wife (or husband)

Place ivhere marridge may be contracted

-within the nerinrrf^^!*^ lodged in the manner and

■decision of the Cmi ^ (3)
■ contravene any of thJ marriage would not

^2) , (3) an3 (A\ ^°”ditions prescribed in clauses (l)’
contracted. ' section 8, such marriage may I>e

17. The marriage may be contracted either at the
or at such other place, within reason-

as the parties
office of the Registrar
'able distance of the office of the Registrar,
.desire :f3) If the decision of thp Pr.

«“‘he conditions prescribed

shall not be contracted.

Court

inis that the marriage

fine wh

Provided that the Provincial Government may prescribe
the conditions under which marriages may be contracted at
,places other than the Registrar’s office, and the additional
fees to be paid thereupon.

en objection not reasonahl^
Certificate of marriage

18. (1) When the marriage has been contracted, the
Registrar shall enter a certificate thereof in a book to be
kept by him for that purpose and to be called the
'Civil Marriages Certificate Book
Third Schedule, and such certificate shall be signed by the
●parties to the marriage and the three witnesses.

Hindu
in the form given in the

14.
any such suit as is referred

section 13 is fi led, may, if it appeal'®
not reasonable and hona

“ceding one thousand
and award i

intended

was
not

theonrupees
any part of it, to

theiC or
marriage

a fine

'person objecting,
'  to the ini

.

^^claration by parties and witnesses
aiul

Contracted the parties n

(2) The Hindu Civil Marriages Certificate Book shall
-at all reasonable times be open for inspection, and shall be
admissible as evidence of the truth of the statements therein
contained.. Certified extracts therefrom shall on application

15.

tvitnessrshtn
a declaration

f either party has

three

y

presence of the Registrar, sig«
contained in the Second Schedule-

-firstcompleted his or her twenty
I>e given by the Registrar on
applicant of such fees
eial Government.

the payment to him by tlie
as may be prescribed by the Provin-

not

also b
e sig

ear, the decl
guardian, .
It shall be

^i^ation shall
®xoept in the case

her
ned by his or

a widow, and, in every case»
the Registrar.

 of
““W^^igned by

transmission of certified copies of entries in marriage certi
ficate book to the Registrar General of Births, Deaths and

Marriages

19. The Registrar shall send to the Registrar General

ho,v to be contract'’-^16. The roarri

■0* *e Registrar and tf aTe',1!’'’ in the preset' "
.vilnesses who signed
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of Births, Deaths and Marriages

prescribed brthrProvS’c'^ intervals as may ^
fied bv hitn ● I r Goveinment, a true copy certi*

-y prescribe,VaU el™': b^l
Civil Marriages Certificate Book ^
intervals.

for the territories withii*

be

the Hindu

since the last of such

in

deemed guilty of the offence described in section 199 of the
Indian Peiial Code.

General Provisions

Guardianship iii marriage

23. (1) The persons entitled to be guardians i :  .:in niarn-

age—

(a) of a Hindu girl who has not completed her sixteenth

year, for the purpose of her sacramental marriage,

(b) of a Hindu (other than a ividow) who has not

completed his or her twenty-first year, for the pur
poses of his or her civil marriage under this Act

the following, in the order given, namely :

(1) the father ;

(2) the mother ;●

(3) the paternal grandfather ;

(4.) the brother ;

(5) any other agnatic male relation ;

(6) the maternal grandfather ;

(7) the maternal uncle.

Fees

Government ishall prescribe tb®
istrar for the duties to be discharged

20. The Provincial

fees to be paid to the Regi
hy him under this Act.

any such fee^before^^^rfmm-^ demand payment of
it is payable. respect of which

are

Indian Divo Act to applyIV of 1869

21- The Indian Divorce Ant
marriages contracted under
may be declared

provided, and for the
ground that it ,

Rons prescribed i
8 of this Act.

Penalty jar signing deal

null or

contravenes

arations o

rce

shall apply to all civil
this Act, and any such marriage

dissolved in the
causes therein

thereinmanner
thementioned, or on

in clauses
(3) and (4) of section (2) Where any person entitled to be the guardian in

nmrnage under sub-section (1) refuses, or is, by reason
ol absence, desertion, disability or other cause, unable or

l^nfit, to act as such, the person next in order shall be entitled
^ be the guardian.

VIII of 1890

I-

certificates coiitaininS

false Statements

r

ICLV of I860

22. Every
declaration

c

person
making, signing or attesting

required under this Act, containing
30d which he either knows

not believe to be true, shall

any
ertificate

a statement which is
Relieves to be false

or

fa
(3) Where there

entitled

shall be
to

more persons equally
a guardianship under the foregoing provisions, it

m the discretion of the Court having jurisdistion

are two or
lse,

or does

It
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●  I*

l  ●

.i.
under the Guardians and Wards Act, 1890
of them shall be regarded

decide which

r

S
● U ■, to

as the guardian.

t●  tr « 1
i  ti  ' ‘ f ' >H

I )
f

f ● ● M >

(4) INothing in this Act shall affect the jurisdiction
a Court to prohibit by injunction an intended marriage ■

arranged by tlie guardian, if in the interests of the minor
the Court thinks fit

of

to do so

; I

I
t

Mi ..-
(

I
1>, .

 ■\ ● .
. *t

;  1» .
f.. *

■ » ’  J

Punishment of bigomy
I

O’
I

. t)ri
of I860 ‘ \ »  ,

vO'
‘  ) / ●

. 1 »

r ! .t1

01 i, 024.
til M' j .) mairiage between two persons, one professing

or^ T ^ ̂^jigion and the other the Hindu, Buddhist, Sikh,
^oligion, solemnized or contracted after the com*

jji ^ this Act is void, if at the date of such marriage

of ^ husband or wife living ; and the provisions

accordtgi,"^' P--* Code shall apply

(
4

● I

i \ ●I

1. II .  /
I
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' I ● ( ●  t ■> tI'

i. » »I

'  VlI
I
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I I

o.j
I  ■

ij4t . ●
i

I  ● . 1 .,

Poiver to make rules ‘j '*
'  I i ●

t
y I 1

> r ●●I
t

25. The Provincial

in the official Gazette,
which is to he or

tr It ● 1

by notification
matter

/ ■I
Government

make rules to regulate any
may be prescribed under this Act.

may,
«  *.t

I Ii \ ●s ●\ ' » ,
T 4? \

/ .  t Io
t

i>
t I \

amended \[ i ' '
1  . . T

t; Enactment J

w of 18728
’ ;.i'1

i

●'''ilt -'f-y;
I .

} ■r ●

\

I » V1
20- The Special M
- manner

’si:
1

urnage Act, 1872, shall be amended
specified in the Fourth Schedule.
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